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60 of 1968 CHAPTER 199
14 of 1971,
40f 1973,
12 of 1978, THE ARMED FORCESACT
13 of 1978,
17 of 1979, Commencement: 2nd December, 1968
19 of 1982,
L.N. 29/1983, An Act of Parliament to provide for the establishment, government and
19 of 1984, discipline of the Kenya Army, the Kenya Air Force and the Kenya
L.N. 305/1986, Navy and their reserves; to make provision in relation to seconded
L.N. 552/1988, and attached personnel and visiting forces; and for purposes
L.N. 258/1996, connected therewith and purposesincidental thereto
2 of 2002.

PART [—PRELIMINARY
Short e 1. ThisAct may be cited as the Armed ForcesAct.
Interpretation.

12 of 1978, Sch, 2. (1) InthisAct, except where the context otherwise requires-

“absent without leave” shall be construed by reference to section
32;

“thisAct” includes regulations or rules made under thisAct;

“acting rank” means a rank from which the Commander in the
case of officers and the commanding officer in the case of servicemen
has power to order the holder to revert, and “acting” in relation to a
specified rank shall be construed accordingly;

“air signal” means a message, signal or indication given by any
means whatsoever for the guidance of aircraft or a particular aircraft;
“arcraft material” includes-

(a) parts of, and components of or accessories for, aircraft,
whether for the time being in an aircraft or not;

(b) engines, armaments, ammunition and bombs and other
missiles of any description in, or for usein, an aircraft;

(c) any other gear, apparatus or instruments in, or for usein,
an aircraft;

(d) any apparatus used in connexion with the taking-off
or landing of aircraft or for detecting the movement of
aircraft;

(e) any fuel used for the propulsion of aircraft and any material
used as alubricant for aircraft or aircraft material;
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“ appropriate superior authority” hasthe meaning givenin section
79;

“armed forces’ means the armed forces of the Republic, namely
the Kenya Army, the Kenya Air Force and the Kenya Navy, together
with the constabulary;

“arrest” includes open arrest;
“before the enemy”, in relation to a person, means that heisin
action against the enemy or isabout to go into action against the enemy

or isunder attack or threat of imminent attack by the enemy;

“hilleting order” means a billeting order made under section
151;

“civil court” means a court of ordinary criminal jurisdiction;
“civil offence” means an offence under Part XVI or an offence
under some written law other than thisAct, or an act or omission which

if committed in Kenyawould constitute such an offence;

“civil prison” means a prison within the meaning of the Prisons
Act;

“colour service” means service in the armed forces other than
servicein thereserve or in a cadet force;

“Commander” means the Commander of the relative service of
the armed forces appointed under section 5 (6);

“commanding officer”, in relation to a member of the armed
forces, means the prescribed officer having powers of command over

that person;

“competent service authority” means the officer prescribed as
such;

“confirming officer” means a person who by virtue of section 109
has power to confirm the conviction and sentence of a court martial;

“constabulary” meanstheArmed Forces Constabul ary established
by section 191,

“convening officer”, in relation to a court martial, means the
officer convening that court martial, and includes his successor or any
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person for the time being exercising his or his successor’s functions;

“co-operating forces” means military, air or naval forces of
another country acting in co-operation with the armed forces under
section 13;

“corresponding civil offence” means the civil offence the
commission of which constitutes the offence under section 69;

“corresponding rank”, in relation to any rank inthe KenyaArmy,
means such rank in the Kenya Air Force and such rank in the Kenya
Navy as are prescribed,;

“court martial” means a court martial held under Part V111;

“damage” includes destruction;

“date of attestation”, in relation to any person, means the date on
which heis attested under Part XII1;

“decoration” includes medal, medal ribbon, clasp and good
conduct badge;

“Defence Council” means the Defence Council established by
section 5;

“desertion” shall be construed by reference to section 31;

“enemy” includesall personsengaged in armed operationsagainst
any of the armed forces, and all armed mutineers, armed rebels, armed
rioters and pirates;

“foreign country” means a country other than Kenya;

“KenyaAir Force”, “KenyaArmy” and “Kenya Navy” mean the
forces established by section 3;

“KenyaMilitary Forces” means the forces maintained under the
KenyaMilitary Forces Act (now repeal ed);

“non-commissioned officer” means a serviceman holding the rank
of senior sergeant, sergeant or corporal, or corresponding rank, or the
rank of lance corporal;

“officer” means-

(a) aperson commissioned in any service of the armed forces;
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or

(b) a person who is attached or seconded as a commissioned
officer to any service of the armed forces;

“on active service”, in relation to aperson, meansthat the person
is serving in or with a unit of the armed forces which is on active
service;

“on active service’, in relation to a unit of the armed forces,
means that-

(a) the unit is engaged in operations against an enemy; or
(b) the President, considering that-

() thearmed forces or apart of the armed forces hasrecently
been on active service or is imminently likely to be on
active service; and

(i) it isnecessary for the preservation of public security that
the armed forces or part of the armed forces should be
treated as being on active service,

has, by notice in the Gazette, declared the armed forces or that part
of the armed forces to be on active service for a specified period not
exceeding three months (which may be extended from time to time
by a further period not exceeding three months, or terminated, by a
further notice in the Gazette), and (where part only of the armed forces
is declared to be on active service) the unit isincluded in that part of
the armed forces;

“preservation of public security” has the same meaning asin the
Preservation of Public Security Act;

“prison” means a service prison or acivil prison;

“provost officer” means a provost marshal or other officer
appointed by the Commander, for a service of the armed forces, to be
a provost officer for the purposes of this Act;

“public property” means any property of the Government or a
public body, or any property of the government of a country declared
under section 11 to be a country to which that section applies, or any
property belonging to anon-public fund authorized by the Commander
or the commanding officer;
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“recruiting officer” means a person authorized to recruit
servicemen under section 172;

“registrar” means the Registrar of the High Court;

“requisitioning order” means a requisitioning order made under
section 159;

“reserve’” means the Kenya Army reserve, the Kenya Air Force
reserve or the Kenya Naval reserve, as the case may be;

“reservist” means a member of the reserve;

“rulesof procedure’” meansrulesof procedure made under section
228;

“sentence”, in relation to imprisonment or active service
punishment, includes an award made upon a case being dealt with
summarily;

“service’, used adjectivally, means belonging to or connected
with the armed forces;

“service custody” means the holding of any person under arrest
or in confinement by any of the armed forces, including confinement
in aservice prison;

“service in the armed forces” includes service in the Kenya
Military Forces,

“service of the armed forces” meansthe KenyaArmy, the Kenya
Air Force or the Kenya Navy;

“service prison” means premises set aside by one of the
Commanders as a place of imprisonment for persons serving aservice
sentence of imprisonment;

“service sentence of imprisonment” means a sentence of
imprisonment passed by a court martial or awarded on a charge being
dealt with summarily;

“serviceman” meansany member of aservice of thearmed forces
who is not an officer;

“steal” has the same meaning as in Chapter XXV1 of the Penal
Code;
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“stoppages’ means the recovery, by the deduction from the pay
of an offender, of a specified sum by way of compensation for any
expense, loss or damage occasioned by the offence;

“subject to this Act”, in relation to a person, means that he is
subject to thisAct by virtue of Part I11;

“superior officer”, in relation to a person, means-

(a) an officer, warrant officer or non-commissioned officer of
superior rank; or

(b) an officer, warrant officer or non-commissioned officer of
equal rank but greater seniority while exercising authority
as that person’s superior;

“visiting force” has the meaning assigned to it in section 208;

“warrant officer” means a serviceman holding the rank of warrant
officer class I or warrant officer class II or corresponding rank.

(2) Except where otherwise provided, referencesin thisAct-
(a) to aparticular rank are to that rank in the Kenya Army;

(b) to a person holding a particular rank include references to
aperson acting in that rank:

Provided that a punishment of a person acting in a rank may
neverthel ess be accompanied by an order that herevert to hissubstantive
rank.

PART II—ESTABLISHMENT AND COMMAND OF ARMED
Forces

3. (1) There are hereby established and there shall be maintained
in accordance with this Act an army, an air force and a navy, to be Establishment and
known respectively as the Kenya Army, the KenyaAir Force and the = employment of
Kenya Navy, not exceeding such strength as may from timeto timebe  amed forces.
determined by the President on the advice of the Defence Council, and 12 0f 1978, Sch.
they shall rank in precedence in that order.

(2) The KenyaArmy, the KenyaAir Force and the Kenya Navy
are charged with the defence of the Republic and the support of thecivil
power in the maintenance of order, and with such other duties as may
fromtimeto time be assigned to them by the Minister after consultation
with the Defence Council.
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Congtitution of
armed forces.

Defence Council,

Chief of Generd
Staff and
Commanders.
12 of 1978, 5.2,
17 of 1979, Sch.

(3) The President shall be responsible for the organization and
command of the armed forces.

(4) The President may, by notice in the Gazette, assign names to
units of the armed forces and vary or replace any such names.

(5) The Minister may order that any member of the armed forces
shall proceed to a place outside Kenya for the purpose of undergoing
instruction or training or for other duty or employment.

4. The Kenya Army, the Kenya Air Force and the Kenya Navy
shall each consist of-

(a) theregular force;
(b) the reserve, consisting of -
(i) the regular reserve; and

(i) thevolunteer reserve, if the Defence Council decidesthat
there shall be one; and

(c) the cadet force, if the Defence Council decides that there
shall be one.

5. (1) There is hereby established the Defence Council, which
shall consist of-

(a) the Minister, who shall be chairman;

(b) the Assistant Minister, who shall be vice-chairman;
(c) the Chief of General Staff;

(d) the Commander of each service of the armed forces,
(e) the Permanent Secretary of the Ministry,

and the chairman of the Council may appoint a person to be secretary
of the Council.

(2) The Defence Council may delegate to the Minister, the
Assistant Minister, a public officer or a member of the armed forces
the exercise of any power or the performance of any duty conferred
or imposed on it by this Act, other than a power to make subsidiary
legislation.
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(3) The chairman of the Defence Council may assign to the
Permanent Secretary of the Ministry, the Chief of Genera Staff, the
Commander of any service of the armed forces or the secretary of the
Council responsibility for any business of the Council:

Provided that the exercise of powersand the performance of duties
specifically conferred or imposed on the Defence Council by this Act
may not be assigned under this subsection.

(4) The Defence Council may makerulesand standing instructions
providing for-

(a) the organization of thework of the Council and themanner in
whichit may performitsfunctions, subject to any assignment
of responsihilities by the chairman under subsection (3);

(b) the procedure to be followed by the Council in conducting
its business; and

(c) al matters which the Council may consider it necessary
or desirable to provide for, in order to secure the better
performance of the functions of the Council.

(5) Acts and instructions of the Defence Council may be signified,
by command of the Defence Council, under the hand of the secretary
of the Defence Council.

(6) The President may appoint officers to be Chief of General
Staff and Commanders of each service of the armed forces.

6. (1) The Defence Council shall, subject to the powers of
command of the President as Commander-in-Chief of thearmed forces
and to thisAct, be responsible for the overall control and direction of
the armed forces, and shall perform the other functions given to it by
thisAct.

(2) Subject to subsection (1) and to the other provisions of this
Act, the Chief of General Staff shall, subject to the general direction
of the Defence Council, be responsible for the control, direction and
general superintendence of the armed forces.

(3) Subject to the directions of the Chief of General Staff, each
Commander shall have the command and administration of the service
of which he is Commander.

(4) The Chief of General Staff and each Commander may delegate
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Command of armed
forces.

12 of 1978, s. 3,

17 of 1979, Sch.



18

CAP. 199 Armed Forces [Rev. 2009

Persons subject to
Act.

14 of 1971, Sch,,
2 of 2002, Sch.

Application of Act to
constabulary.

to an officer under his command any of his powers under this Act, except
a power of delegation and a power for the exercise of which specific
rank seniority or qualifications (which the officer does not hold) are
stipulated by thisAct.

Part III—APppLICATION OF ACT

7. (1) Thefollowing persons are subject to thisAct-
(a) officers and servicemen who are not reservists;

(b) reservists who have been called out under section 184,
section 185 or section 186;

(c) any person who is serving with the armed forces under an
engagement whereby he agreesto be subject to thisAct, and
who is not otherwise subject to thisAct; and

(d) any person to whom Parts 1V to XI (inclusive) for thetime
being apply by virtue of section 8 or section 9.

(2) Inthe application of thisAct to female members of the services
of the armed forces, so much of thisAct as provides for active service
punishment shall not apply.

8. (1) Parts 1V to XI (inclusive) apply to members of the
constabulary as they apply to officers and servicemen, but with the
modifications specified in subsection (2).

(2) The modifications referred to in subsection (1) are-

(a) the punishments which may be awarded by a court martial
shall include dismissal, reduction in rank and a fine,
and stoppages where the offence has occasioned loss or
damage, but shall not include any other punishment less
than imprisonment;

(b) the only punishment which may be awarded for an offence
wherethe chargeisdealt with summarily shall be dismissal,
reduction in rank and a fine not exceeding the equivalent
of one month's pay, and stoppages where the offence has
occasioned loss or damages;

(c) the following provision shall have effect in place of
subsections (2) and (3) of section 70, that isto say, amember
of the constabulary may be arrested by a provost officer or
by a warrant officer or non-commissioned officer legally
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exercising authority under a provost officer or on his behalf,
or by order of any officer, or by a member of the constabulary
who is senior to him in rank;

(d) the provisions of this Act relating to the investigation
and summary trial of offences shall apply as they apply to
servicemen, except as otherwise expressly provided;

(e) for the purposes of the provisions of thisAct relating to the
investigation and summary trial of offences, the commanding
officer shall be the Commandant of the Constabulary and also
the officer commanding the unit with which the member is
serving; and

(f) references in sections 141 and 142 to being, continuing to
be or ceasing to be subject to this Act shall be replaced by
references to being, continuing to be or ceasing to be in
circumstancesinwhich Parts1V to X1 (inclusive) apply, and
section 141 (3) shall not apply.

(3) Any fine imposed on a person to whom this Act applies
by virtue of this section, whether by a court martial or on a charge
being dealt with summarily, shall be recoverable as a debt due to the
Government.

9. (1) Where any unit of any of the armed forces is on active
service, Parts 1V to X1 (inclusive) apply to any person who-

(a) is employed in the service of that unit or of any part or
member thereof, or accompaniesthat unit or any part thereof;
and

(b) is not otherwise subject to thisAct,

as those Parts apply to officers and servicemen subject to this Act, but
with the modifications specified in subsection (2).

(2) The modifications referred to in subsection (1) are-

(a) the punishments which may be awarded by a court martial
shall include a fine, and stoppages where the offence has
occasioned loss or damage, but shall not include any other
punishment less than imprisonment;

(b) the punishment which may be awarded where a charge is

dealt with summarily shall, in the case of any offence, be a
fine not exceeding the equivalent of one month’s pay and
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12 of 1978, s. 4.

no other punishment;

(c) the following provision shall have effect in place of
subsections (2) and (3) of section 70, that isto say, aperson
may be arrested by a provost officer, or by a warrant officer
or non-commissioned officer legally exercising authority
under a provost officer or on his behalf, or by order of any
officer, or by a member of the constabulary;

(d) the provisions of this Act relating to the investigation
and summary trial of offences shall apply as they apply to
servicemen, except as otherwise expressly provided;

(e) for the purposes of the provisions of this Act relating
to the investigation and summary trial of offences, the
commanding officer shall be the officer commanding the
unit in whose service the person is employed or which the
person accompanies; or

() references in sections 141 and 142 to being, continuing to
be or ceasing to be subject to this Act shall be replaced by
references to being, continuing to be or ceasing to be in
circumstancesin which Parts1V to X1 (inclusive) apply, and
section 141 (3) shall not apply.

(3) The Chief of General Staff may determine therank in respect
of which PartsIV to X1 (inclusive) shall apply to aperson who issubject
to thisAct by virtue of this section.

(4) Any fine imposed on a person to whom this Act applies
by virtue of this section, whether by a court martial or on a charge
being dealt with summarily, shall be recoverable as a debt due to the
Government.

ParT IV—Co0-OPERATION WITH FORCES OF OTHER COUNTRIES

10. (1) The Defence Council may, subject to anything to the
contrary in the conditions applicable to his service, place any officer
or serviceman at the disposal of the service authorities of any country
to which this subsection applies for the purpose of his undergoing
instruction or training.

(2) Subsection (1) appliesto any country in the Commonwealth,
and to any other country which the President may, by notice in the
Gazette and with the approval of the National Assembly, declare to be
acountry to which that subsection applies.
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(3) The President may, on the advice of the Defence Council, order
that any unit of the armed forces shall be employed outside Kenya for
any duty or employment.

(4) An officer or serviceman on service outside Kenya by virtue
of this section-

(a) shall not, solely by reason thereof, cease to be subject to
thisAct;

(b) shall, for the purposes of gratuities and pension on discharge,
retain hisrights and such service shall be taken into account
to the same extent asif it had been service in Kenya.
11. (1) The Defence Council may attach to any unit of the armed aﬁﬁ%rgﬂoo;med
forces any member of the military, air or naval forces of any country to  ¢yces
which this section applieswho is placed at its disposal for that purpose
by the service authorities of that country; and, subject to section 12,
where a member of another force is so attached he shall, during the
period of his attachment-

(a) have the like powers of command and punishment over
members of the armed forces as are possessed by, and shall
be deemed to be, an officer or serviceman of equivalent
rank; and

(b) be subject to thisAct.

(2) Thissection appliesto any country inthe Commonwealth, and
to any other country which the President may, by notice in the Gazette
and with the approval of the National Assembly, declareto beacountry
to which this section applies.

Saving for members
of British forces.
14 of 1971, Sch.

12. (1) Notwithstanding section 11 (1), a person who is-

(a) aperson subject to the Army Act, the Air Force Act or the
Naval DisciplineAct; and

(b) seconded or attached to the armed forces,

shall remain subject to those Acts and shall not be a person subject to
thisAct, but in other respects section 11 (1) shall apply to him.

(2) Intheevent of aperson referred to in subsection (1) committing
an offenceunder theArmy Act, the Air ForceAct or the Naval Discipline
Act, he may be arrested, tried and punished in Kenya by the service
courts and authorities established under that Act.
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Co-operation with
other forces.

(3) A person referred to in subsection (1) who is held in military,
air force or naval custody by virtue of any finding or award by a service
court or authority made in pursuance of subsection (2) is in lawful
custody.

(4) Nothing in this section confers on any of the personsreferred
to in subsection (1) exemption from any law (other than this Act) or
from the jurisdiction of any civil court or authority in Kenya.

(5) In this section, “the Army Act”, “the Air Force Act” and
“the Naval Discipline Act” mean respectively the Army Act 1955, the
Air Force Act 1955 and the Naval Discipline Act 1957 of the United
Kingdom, as from time to time amended.

13. (1) If thewholeor any part of thearmed forcesisrequired to act
in co-operation with any other military, air or naval force, the President
may place the armed forces or such part thereof under the command of
the officer commanding the other force, if that officer is senior in rank
to all the officers of the armed forces or such part thereof.

(2) Where any part of the armed forces is acting in co-operation
with any other military, air or naval force, the commander of that part
of the armed forces may, in agreement with the commander of the other
force, define the powers of command and order of precedence of any
officer or non-commissioned officer of that part of the armed forces in
relation to an officer or non-commissioned officer of the other force
who is of the equivalent rank.

(3) Insofar as powers of command depend on rank, any member
of any other military, air or naval force-

(a) who is acting in co-operation with any unit of any of the
armed forces; or

(b) whose unit is acting in co-operation with a unit of any of
the armed forces,

shall have the same powers as a member of the armed forces of
corresponding rank; and for the purposes of sections 27 and 70 any such
member of another military, air or naval force shall be treated asif he
were amember of the armed forces of corresponding rank.
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ParRT V—SERVICE OFFENCES

Treachery, Cowardice and Offences Arising out of Service
14. (1) Any person subject to this Act who, with intent to assist Alding enemy.
the enemy-

(a) abandons or delivers up any place or post which it is his
duty to defend, or abandons his place of duty, or induces
any person to abandon or deliver up any place or post which
it isthat person’s duty to defend, or induces any person to
abandon that person’s place of duty; or

(b) does any act cal cul ated to imperil the success of operations
of thearmed forces, or of any co-operating forces, or of any
part of the armed forces or of any co-operating forces; or

(c) having been captured by the enemy, serves with or aidsthe
enemy in the prosecution of hostilities, or in the taking of
measures calculated to influence morale, or in any other way
whatsoever not authorized by international usage; or

(d) furnishes the enemy with arms or ammunition or with
supplies of any description or with any other thing (whether
similar to the foregoing or not); or

(e) harbours or protects an enemy who is not a prisoner of
war; or

(f) givesany falseair signal, or altersor interfereswith any air
signal or any apparatus for giving an air signal; or

(9) when ordered by his superior officer, or otherwise under
orders, to carry out any warlike operationsin theair, failsto
use his utmost exertions to carry such orders into effect; or

(h) causesthe capture or destruction by the enemy of any of the
aircraft of the armed forces or of any co-operating forces,

shall be guilty of an offence and liable, on conviction by court martial,
to suffer death or any other punishment provided by thisAct.

(2) Any person subject to this Act who, knowingly and without
reasonable excuse, does any of the acts specified in paragraphs () to (€)
(inclusive) of subsection (1), otherwisethanwithintent to assist theenemy,
shall be guilty of an offence and liable, on conviction by court martial,
to imprisonment for life or any less punishment provided by this Act.
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(3) Any person subject to this Act who negligently causes or
allowsthe capture or destruction by the enemy of any of the aircraft of
the armed forces or of any co-operating forces shall, on conviction by
court martial, be liable to imprisonment for life or any less punishment
provided by thisAct.

15. (1) Any person subject to this Act who, with intent to assist
the enemy, communicates with or gives intelligence to the enemy or
to any unauthorized person shall be guilty of an offence and liable, on
conviction by court martial, to suffer death or any other punishment
provided by thisAct.

(2) Any person subject to this Act who, without authority,
communicateswith or givesintelligence to the enemy shall be guilty of
an offence and liable, on conviction by court martial, to imprisonment
for life or any less punishment provided by thisAct.

(3) Inthis section, “intelligence” means information which is or
purports to be information as to any matter about which information
would or might be directly or indirectly useful to the enemy, and in
particular (but without prejudice to the generality of the foregoing) as
to any matter falling within the following paragraphs, being a matter
about which information would or might bedirectly or indirectly useful
to the enemy-

(a) the number, description, armament, equipment, disposition,
movement or condition of the armed forces or of any co-
operating forces, or of any unit of the armed forces or of any
co-operating forces, or of any of thevehicles, aircraft or ships
of the armed forces or any co-operating forces;

(b) any operations or projected operations of the armed forces
or of any co-operating forces, or of any unit thereof, or of
any of their aircraft or ships;

(c) any code, cipher, call sign, password, countersign or
frequency;

(d) any measures for the defence or fortification of any place on
behalf of the armed forces or of any co-operating forces,

(e) the number, description or location of any prisoners of
war;

(f) weapons or munitions of war.
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16. (1) Any person subject to thisAct who isin command of any  Misconduct in
aircraft, ship, vehicle or establishment of the armed forces, and who  &ction by personin
with intent to assist the enemy- command.

(a) fails to use his utmost exertions to bring into action any
aircraft, ship or vehicle which it is his duty to bring into
action; or

(b) surrendersany aircraft, ship or vehicle of thearmed forcesto
the enemy whenitis capable of being successfully defended
or destroyed; or

(c) failsto pursue any enemy whom it is his duty to pursue, or
to assist to the utmost of his ability any friend whom it is
his duty to assist; or

(d) in the course of any action by or against the enemy,
improperly withdraws from the action or from his station, or
failsin hisown person and according to hisrank to encourage
the persons under his command to fight courageously; or

(e) surrendersany establishment, or any part of an establishment,
of thearmed forcesto the enemy when it is capable of being
successfully defended or when it is his duty to cause it to
be destroyed,

shall be guilty of an offence and liable, on conviction by court martial,
to suffer death or any other punishment provided by thisAct.

(2) Any person subject to this Act who is in command of any
aircraft, ship, vehicle or establishment of the armed forces, and who does
any of the acts specified in paragraphs (a) to (€) (inclusive) of subsection
(2), otherwise than with intent to assist the enemy, shall be guilty of an
offence and liable, on conviction by court martial, to imprisonment for
life or any less punishment provided by thisAct.

17. Any person subject to thisAct who is not in command of any  Misconduct in action

aircraft, ship, vehicle or establishment of the armed forces, and who by others.

fails, when ordered to prepare for action by or against the enemy or

during any such action, to use his utmost exertions to carry the lawful

orders of his superior officers into execution, shall be guilty of an offence

and liable, on conviction by court martial, if the offence is committed

with intent to assist the enemy, to suffer death or any other punishment

provided by thisAct, and in any other case to imprisonment for life or

any less punishment provided by thisAct.

18. (1) Any person subject to this Act who, when before the Cowardice.

www.kenyalaw.org



26

CAP. 199 Armed Forces [Rev. 2009

Neglect of duty.

Offences against
morale.

Being captured
through disobedience
or neglect, and failure
torgjoin forces.

enemy-

(a) leaves the post, position or other place where it is his duty
to be; or

(b) throws away his arms, ammunition or tools; or

(c) does any of the acts specified in paragraph (f), (g) and (h)
of section 14 (1),

in such amanner asto show cowardice, or otherwise behavesin such a
manner as to show cowardice, shall be guilty of an offence.

(2) Any person subject to this Act who, when before the enemy,
induces other persons subject to this Act to commit an offence under
subsection (1) shall be guilty of an offence.

(3) Any person guilty of an offence under this section shall be
liable, on conviction by court martial, to imprisonment for life or any
less punishment provided by thisAct.

19. Any person subject to this Act who neglects to perform or
performs negligently any duty imposed on him shall be guilty of an
offence and liable, on conviction by court martial, to imprisonment
for a term not exceeding two years or any less punishment provided
by thisAct.

20. Any person subject to thisAct who-

(a) spreads (whether orally, inwriting, by signal or otherwise)
reports relating to operations of the armed forces or of any
co-operating forces, or of any part of any of thearmed forces
or of any co-operating forces, being reports calculated to
create despondency or unnecessary alarm; or

(b) when before the enemy, uses words calculated to create
despondency or unnecessary alarm,

shall be guilty of an offence and liable, on conviction by court martial,
to imprisonment for life or any less punishment provided by thisAct.

21. (1) Any person subject to this Act who is captured by the
enemy through disobedience of orders or wilful neglect of his duty
shall be guilty of an offence.

(2) Any person subject to this Act who, having been captured by
the enemy, fails to take, or prevents or discourages any other person
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subject to this Act who has been captured by the enemy from taking,
any reasonable steps to rejoin the armed forces available to him or, as
the case may be, to that other person shall be guilty of an offence.

(3) Any person guilty of an offence under this section shall be
liable, on conviction by court martial, to imprisonment for life or any
less punishment provided by thisAct.

22. (1) Any person subject to this Act on guard duty or watch
who-

(a) sleeps at his post; or

(b) when not on duty at a post, is asdleep at atime when he is
not allowed to be asleep; or

(c) isdrunk; or

(d) leaves his post without having been regularly relieved or
otherwise absents himself from any place where it is his
duty to be,

shall be guilty of an offence.

(2) For the purposes of subsection (1), apersonisdrunk if, owing
to the influence of alcohol or any drug, whether alone or in combination
with any other circumstances, he is unfit to be entrusted with his duty
or with any duty which he may be called upon to perform, or behaves
in a disorderly manner or in a manner likely to bring discredit to the
armed forces.

(3) Any person subject to this Act who strikes or otherwise uses
force against any person on guard duty or watch, being a member of
the armed forces or any co-operating forces or of any visiting force, or
by the threat of force compels any such person to let him or any other
person pass, shall be guilty of an offence.

(4) Any person guilty of an offence under this section shall be
liable, on conviction by court martial, to imprisonment for life or any
less punishment provided by thisAct:

Provided that, if the offence was not committed on active service,
he shall not be liable to imprisonment for more than five years.

(5) Referencesin this section to aperson on guard duty or watch
are references to a person who-
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(a) isposted or ordered to patrol, or has adopted the position of
sentry at a post or has undertaken the patrol; or

(b) isamember of aguard or other party mounted or ordered to
patrol, for the purpose of protecting any persons, premisesor
place, or of controlling accessto or egressfrom any premises
or place, or of regulating traffic by road or rail or on any
inland navigation; or

(c) has been ordered to keep a specific watch.
Looting. 23. Any person subject to thisAct who-

(a) steals from, or with intent to steal searches, the person of
anyonekilled or wounded in the course of warlike operations;
or

(b) steals any property which has been left exposed or
unprotected in consequence of warlike operations; or

(c) takes otherwise than for the public service any aircraft, ship,
vehicle, equipment or stores abandoned by the enemy, shall
be guilty of an offence and liable, on conviction by court
martial, to imprisonment for aterm not exceeding ten years
or any less punishment provided by thisAct.

Offences against civil 24, Any person subject to this Act who outside Kenya commits

population. any wrongful act against the person or property of any member of the
civil population shall be guilty of an offence and liable, on conviction
by court martial, to imprisonment for a term not exceeding two years
or any less punishment provided by thisAct.

Mutiny and Insubordination
Mutiny. 25. (1) Any person subject to this Act who-

(a) takes part in amutiny involving the use of violence or the
threat of the use of violence, or having as its object or one
of its objectstherefusal or avoidance of any duty or service
against, or in connexion with operations against, the enemy
or the impeding of the performance of any such duty or

service; or

(b) incites any person to take part in such a mutiny, whether
actual or intended,

shall be guilty of an offence and liable, on conviction by court martial,
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to suffer death or any other punishment provided by thisAct.

(2) Any person subject to thisAct who, in acase not falling within
subsection (1), takes part inamutiny, or incitesany person subject tothis
Act to take part inamutiny whether actual or intended, shall be guilty of
an offence and liable, on conviction by court martial, to imprisonment

for life or any less punishment provided by thisAct.

(3) In this Part, “mutiny” means a combination between two or
more persons subject to this Act, or between persons two at least of

whom are subject to thisAct-

(a) to overthrow or resist lawful authority in the armed forces
or any co-operating forces, or in any part of thearmed forces
or any co-operating forces; or

(b) to disobey such authority in such circumstances asto make
the disobedience subversive of discipline, or with the object
of avoiding any duty or service against, or in connexion with
operations against, the enemy; or

(c) to impede the performance of any duty or service in the
armed forces or in any co-operating forces, or in any part of
the armed forces or of any co-operating forces.

26. Any person subject to this Act who, knowing that amutiny  Falure to suppress

istaking place or is intended-

(a) fails to use his utmost endeavours to suppress or prevent
it; or

(b) failsto report without delay that the mutiny istaking place
or isintended,

shall be guilty of an offence and liable, on conviction by court

martial-
(i) if his offence was committed with intent to assist the
enemy, to suffer death or any other punishment provided
by thisAct; and

(i) in any other case, to imprisonment for life or any less
punishment provided by thisAct.

27. Any person subject to thisAct who-

(a) strikes or otherwise usesviolence against, or offersviolence
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to, his superior officer; or

(b) uses threatening or insubordinate language to his superior
officer,

shall be guilty of an offence and liable, on conviction by court martial,
to imprisonment for life or any less punishment provided by thisAct:

Provided that he shall not be liable to imprisonment for more
than five years if the offence was not committed on active service and
did not involve striking or otherwise using violence against, or offering
violence to, a superior officer exercising authority as such.

28. (1) Any person subject to this Act who, in such a manner as
to show a wilful defiance of authority, disobeys any lawful command
given or sent to him personally shall be guilty of an offence and liable,
on conviction by court martial, to imprisonment for life or any less
punishment provided by thisAct.

(2) Any person subject to thisAct who, wilfully or through neglect,
disobeysany lawful command shall be guilty of an offenceandliable, on
conviction by court martial, to imprisonment for aterm not exceeding
five years or any less punishment provided by this Act:

Provided that he shall not beliableto imprisonment for morethan
two years if the offence was not committed on active service.

29. Any person subject to this Act who-
(a) obstructs; or
(b) when called on refusesto assist,

any person known to him to be a provost officer, duty officer or officer
of the patrol, or to be a person (whether subject to this Act or not)
lawfully exercising authority under or on behalf of a provost officer,
duty officer or officer of the patrol, shall be guilty of an offence and
liable, on conviction by court martial, to imprisonment for aterm not
exceeding two years or any less punishment provided by thisAct.

30. (1) Any person subject to thisAct who contravenes or refuses
or fails to comply with any provision of orders to which this section
applies, being a provision which he knows of or might reasonably
be expected to know of, shall be guilty of an offence and liable, on
conviction by court martial, to imprisonment for aterm not exceeding
two years or any less punishment provided by thisAct.
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(2) This section applies to standing orders or other routine
orders of a continuing nature made for any formation or unit or body
of servicemen, or for any command or other area, garrison or place, or
for any ship train or aircraft.

Desertion and Absence without Leave
31. (1) Any person subject to thisAct who-
(a) deserts; or

(b) persuades or procures any person subject to this Act to
desert,

shall be guilty of an offence and liable, on conviction by court martial,
to imprisonment for life or any less punishment provided by thisAct:

Provided that a person shall not be liable to imprisonment for
more than two years unless-

(i) if the offence was committed under paragraph (a), hewas
on active service or under ordersfor active service at the
time when it was committed; or

(i) if the offence was committed under paragraph (b), the per-
son in relation to whom it was committed was on active
service or under orders for active service at that time.

(2) For the purposes of this Part, a person deserts if he-

(a) leaves the armed forces, or failsto join or rgjoin the armed
forceswhenitishisduty tojoin or rejoin them, with (in either
case) the intention, subsisting at the time of the leaving or
failure or formed thereafter, of remaining permanently absent
from his duty; or

(b) being an officer, enlists in or enters the armed forces without
having resigned his commission, or being a serviceman
enlists in or enters the armed forces without having been
discharged from his previous enlistment; or

(c) absentshimself without leave with intent to avoid servingin
any place outside Kenyaor to avoid service or any particular
service when before the enemy; or

(d) absents himself without leave for a continuous period of
more than ninety days.

www.kenyalaw.org

Desertion.
12 of 1978, Sch.



32

CAP. 199 Armed Forces [Rev. 2009

Absence without
|eave.

Assisting desertion
or absence without
|eave.

12 of 1978, Sch.

Failure to perform
military duties.

Mdlingering.

(3) In addition to or without any other punishment, the court
martial convicting aserviceman of desertion may direct that the whole
or any part of his service preceding the period of desertion shall be
forfeited:

Provided that this subsection does not apply to areservist called
out on permanent service.

32. Any person subject to thisAct who-
(a) absents himself without leave; or

(b) persuades or procuresany person subject to thisAct to absent
himself without leave,

shall beguilty of an offence and liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any |ess punishment
provided by thisAct.

33. Any person subject to this Act who-

(a) knowingly assists any person subject to this Act to desert
or absent himself without leave; or

(b) knowing that any person subject to thisAct has deserted or
absented himself without leave, or is attempting to desert or
absent himself without leave, failsto report that fact without
delay, or fails to take any steps in his power to cause that
person to be apprehended,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any |ess punishment
provided by thisAct.

34. Any person subject to thisAct who without reasonabl e excuse
fails to attend for any parade or other service duty of any description,
or leaves any such parade or duty as aforesaid before heis permitted to
do so, shall be guilty of an offence and liable, on conviction by court
martial, to imprisonment for aterm not exceeding two years or any less
punishment provided by thisAct.

Malingering, Drunkenness and Quarrelling

35. Any person subject to thisAct who-

(a) falsely pretends to be suffering from sickness or disability;
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(b) injures himself with intent thereby to render himself unfit or
temporarily unfit for service, or causes himself to be injured
by any person with that intent; or

(c) injures another person subject to thisAct, at the instance of
that person, with intent thereby to render that person unfit
or temporarily unfit for service; or

(d) with intent to render or keep himself unfit or temporarily
unfit for service, does or fails to do anything (whether at the
time of the act or omission heisin hospital or not) whereby
he produces, or prolongs or aggravates, any sickness or
disability,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any less punishment
provided by thisAct.

36. (1) Any person subject to thisAct who is drunk, whether on  Drunkenness
duty or not, shall be guilty of an offence and liable, on conviction by
court martial, to imprisonment for a term not exceeding two years or
any less punishment provided by thisAct:

Provided that, if he is neither on active service nor on duty, he
shall not be liable to imprisonment for more than six months.

(2) For the purposes of this section, aperson isdrunk if owing to
the influence of alcohol or any drug, whether alone or in combination
with any other circumstances, he is unfit to be entrusted with his duty
or with any duty which he may be called upon to perform, or behaves
in a disorderly manner or in a manner likely to bring discredit to the
armed forces.

37. Any person subject to thisAct who- Quarrelling.

(a) fights or quarrels with any other person whether subject to
thisAct or not; or

(b) uses threatening , abusive, insulting or provocative words
or behaviour likely to cause a disturbance,

shall beguilty of an offenceand liable, on conviction by court martial, to

imprisonment for aterm not exceeding two yearsor any |ess punishment
provided by thisAct.
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Offences relating to Property

Offences concerning 38. Any person subject to thisAct who-
public property.
(a) steals or fraudulently misapplies any public property, or
is concerned in or connives at the stealing or fraudulent
misapplication of any public property; or

(b) receives or retains any public property, knowing or having
reason to believe it to have been stolen or to have been
fraudulently misapplied; or

(c) wilfully damages, or is concerned in the wilful damage of,
any public property; or

(d) by wilful neglect causes damage by fire to any public
property,

shall be guilty of an offence and liable, on conviction by court martial,
to imprisonment for a term not exceeding seven years or any less
punishment provided by thisAct.

Offences concerning
property of persons
subject toAct.

39. Any person subject to thisAct who-

(a) steals or fraudulently misapplies any property belonging to
a person subject to this Act, or is concerned in or connives
at the stealing or fraudulent misapplication of any such
property; or

(b) receives or retains any such property, knowing or having
reason to believe it to have been stolen or to have been
fraudulently misapplied; or

(c) wilfully damages, or is concerned in the wilful damage of,
any such property,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any |ess punishment
provided by thisAct.

40. Any person subject to this Act who, either wilfully or by
negligence, causes or allows any aircraft, ship or vehicle of the armed
forces to be captured, lost, destroyed, damaged, stranded or hazarded
shall be guilty of an offence and liable, on conviction by court martial,
to imprisonment for life or any less punishment provided by thisAct:

Loss or hazarding
of aircraft, ship or
vehicle.

Provided that, if he has not acted wilfully or with wilful neglect,
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he shall not be liable to imprisonment for more than two years.

41. Any person subject to thisAct who, being in command of an

Improper carriage of

aircraft, ship or vehicle of the armed forces or being a member of its 9900

crew, without lawful authority-

(a) receivesor permitsto bereceived on board the aircraft, ship
or vehicle any goods or merchandise intended for disposal
or delivery by way of trade or business (whether on his
own account or on account of any other person), not being

merchandise received in the course of salvage; or

(b) agrees to carry any goods or merchandise on board the
aircraft, ship or vehicle in consideration of the payment of
freight, or demands or receives any payment in respect of
such carriage, shall be guilty of an offence and liable, on
conviction by court martial, to imprisonment for aterm not
exceeding two years or any less punishment provided by

thisAct.

42. Any person subject to this Act who-

(a) loses or by negligence damages any public property of
which he has the charge or which has been entrusted to his
care, or which forms part of property of which he has the
charge or which has been entrusted to hiscare, or any service

decoration granted to him; or

(b) loses, or by negligence damages, any clothing, arms,
ammunition or other equipment issued to him for his use

for service purposes; or

(c) by negligence causes damage by fire to any public property;

or

(d) failsto take proper care of any animal or bird of which he

has the charge and which is used in the public service; or

(e) makesaway with (whether by pawning, selling or destruction
or inany other way) any service decoration granted to him or
any clothing, arms, ammunition or other equipment issued

to him for his use for service purposes,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any less punishment

provided by thisAct:
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Provided that it shall be adefencefor aperson charged under this
section with losing any property or any service decoration that he took
all reasonable steps for its care and preservation.

Offences relating to Billeting and Requisitioning of \ehicles
Billeting offences. 43. Any person subject to thisAct who-

(a) obtainshillets, or ordersor procures another personto obtain
them, knowing that no billeting order isin force authorizing
him to demand those billets or that he is otherwise not
authorized to demand them; or

(b) takes, agrees to take or demands from a person on whom
he or any other person or any vehicleisor isto be billeted
in pursuance of a hilleting order any money or thing as
consideration for not requiring, or for ceasing to require,
accommodation for himself or the said other person or
standing room for the vehicle; or

(c) commitsany wrongful act against the person or property of
the occupier of premisesinwhich heishilleted in pursuance
of abilleting order or of any other person who is in those
premises, or against any other property in those premises,
or wilfully or by wilful neglect damages those premises or
any such property as aforesaid,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any |ess punishment
provided by thisAct.

Offencesin relation 44, (1) Any person subject to thisAct who-

to requisitioning of . . . .
vehides (a) gives directions for the provision of a vehicle, or orders

or procures another person to give them, knowing that no
requisitioning order is in force authorizing him to give
directionsfor the provision of that vehicle and that heis not
otherwise authorized to give such directions; or

(b) in purported exercise of powers conferred by arequisitioning
order, takes, or orders or procures any other person to take,
possession of avehicle, knowing that no requisitioning order
isin force under which the taking possession of the vehicle
could be authorized or that the taking possession thereof is
otherwise not authorized under such an order; or

(c) takes or agreesto take, or demands, from aperson any money
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or thing as consideration for directions, or any particular
directions, for the provision of a vehicle not being given,
or for possession of a vehicle not being taken or not being
retained, under arequisitioning order,

shall be guilty of an offence and liable, on conviction by court martial,
to imprisonment for a term not exceeding three years or any less
punishment provided by thisAct.

(2) Subsection (1) applies in relation to aircraft, ships, boats,
trains, railway rolling stock, horses, mules, donkeys and camels, food,
forage and stores (within the meaning of Part XI1) as it applies in
relation to vehicles.

Flying Offences

45. Any person subject to this Act who, either wilfully or by
negligence, does any act or makes any omission in flying an aircraft of
the armed forces, or in the use of any such aircraft, or in relation to any
such aircraft or to aircraft material, which causes or is likely to cause
loss of life or bodily injury to any person shall be guilty of an offence
and liable, on conviction by court martial, to imprisonment for life or
any less punishment provided by thisAct:

Provided that, if he has not acted wilfully or with wilful neglect,
he shall not be liable to imprisonment for more than two years.

46. Any person subject to this Act who, being the pilot of an
aircraft of the armed forces, flies it at a height less than the prescribed
height, except-

(a) while taking off or landing; or
(b) in such other circumstances as may be prescribed,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any less punishment
provided by thisAct.

47. Any person subject to this Act who, being the pilot of an
aircraft of the armed forces, flies it so as to cause, or as to be likely to
cause, unnecessary annoyanceto any person shall be guilty of an offence
and liable, on conviction by court martial, to imprisonment for aterm
not exceeding two years or any less punishment provided by thisAct.
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Offences relating to Custody

Irregular arrest and 48. (1) Any person subject to thisAct who, when another person

confinement.

subject to thisAct is under arrest-

(a) unnecessarily delaysthetaking of such stepsasitishisduty
to take for investigating the allegations against that other
person, or for having the all egations agai nst that other person
investigated by his commanding officer or the appropriate
superior authority or tried by court martial; or

(b) fails to release, or effect the release of, that other person
when it is his duty to do so,

shall be guilty of an offence.

(2) Any person subject to thisAct who, having committed aperson
(in thissubsection referred to asthe prisoner) to the custody of aprovost
officer or other officer or of a warrant officer or non-commissioned
officer, fails without reasonable cause to deliver-

(a) at the time of the committal; or

(b) if it is not practicable so to do at the time of the committal,
then within twenty-four hours thereafter,

to the person to whose custody the prisoner was committed areport in
writing signed by himself of the offence which the prisoner is alleged
to have committed shall be guilty of an offence.

(3) Where any person (in this subsection referred to as the
prisoner) iscommitted to the charge of aperson subject to thisAct who
isin command of aguard, then if without reasonabl e cause that person
does not, as soon as heisrelieved from his guard and any further duty
and in any case within twenty-four hours after the committal, give to
the officer to whom it is his duty to report-

(a) awritten statement containing, so far as known to him, the
prisoner’s name and alleged offence and the name and rank
or other description of the person by whom the prisoner is
alleged to have committed the offence; and

(b) if he has received it, the report required by subsection (2),

he shall be guilty of an offence.

(4) Any person who isguilty of an offence under this section shall
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beliable, on conviction by court martial, to imprisonment for aterm not
exceeding two years or any less punishment provided by thisAct.

Permitting escape,
and unlawful release
of prisoners.

49. (1) Any person subject to this Act who wilfully allows to
escape any person who is committed to his charge, or whom it is his
duty to guard, shall be guilty of an offence and liable, on conviction by
court martial, to imprisonment for aterm not exceeding seven years or
any less punishment provided by thisAct.

(2) Any person subject to this Act who-

(a) without proper authority releases any person who is
committed to his charge; or

(b) without reasonabl e excuse allowsto escape any person who
is committed to his charge, or whom it is his duty to guard,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any less punishment
provided by thisAct.

50. (1) Any person subject to this Act who, being concerned in Ressancetoarres.
any quarrel or disorder, refuses to obey any officer who orders him into
arrest, or strikes or otherwise uses violence against, or offers violence
to, any such officer, shall be guilty of an offence, whether or not the
officer is his superior officer.

(2) Any person subject to this Act who strikes or otherwise uses
violence againgt, or offers violence to, any person, whether subject to
thisAct or not, whose duty it is to apprehend him or in whose custody
heis shall be guilty of an offence.

(3) Any person guilty of an offence under this section shall be
liable, on conviction by court martial, to imprisonment for a term not
exceeding three years or any less punishment provided by thisAct.

51. Any person subject to thisAct who escapesfrom arrest, prison  Escapefrom custody.
or other lawful custody (whether service custody or not) shall be guilty
of an offenceand liable, on conviction by court martial, to imprisonment
for a term not exceeding two years or any less punishment provided
by thisAct.

Offences concerning Courts Martial and other Authorities
52. (1) Any person subject to thisAct who- Offences concerning

courts martial.
(a) having been duly summoned or ordered to attend asawitness
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False evidence.

before a court martial, fails to comply with the summons or
order; or

(b) refuses to swear an oath when duly required by a court
martial to do so; or

(c) refuses to produce any document in his custody or under
his control which a court martial has lawfully required him
to produce; or

(d) when awitness, refusesto answer any question which acourt
martial has lawfully required him to answer; or

(e) wilfully insults any person who is a member of a court
martial or awitness, or any other person whose duty itisto
attend on or before the court, while that person is acting as
amember thereof or is so attending, or wilfully insults any
such person while that person is going to or returning from
the proceedings of the court; or

(f) wilfully interrupts the proceedings of a court martial or
otherwise misbehaves before the court,

shall be guilty of an offence and liable, on conviction by court martial,
other than the court in relation to which the offence was committed, to
imprisonment for aterm not exceeding two yearsor any |ess punishment
provided by thisAct.

(2) Notwithstanding subsection (1), where an offence under
paragraph (e) or paragraph (f) of that subsectioniscommittedinrelation
to a court martial, that court martial, if of opinion that it is expedient
that the offender should be dealt with summarily by the court instead
of being brought to trial before another court martial, may, by order
under the hand of the president of the court, order the offender to be
imprisoned for aterm not exceeding twenty-one days.

53. (1) Any person subject to thisAct who, having been lawfully
sworn as a witness or as an interpreter in proceedings before a court
martial or before any board or person having power under this Act to
administer oaths, makes astatement material in those proceedingswhich
he knows to be false or does not believe to be true shall be guilty of
an offence and liable, on conviction by court martial, to imprisonment
for aterm not exceeding seven years or any less punishment provided
by thisAct.

(2) A person shall not beliableto be convicted of an offence under
this section solely upon the evidence of one witness as to the falsity of
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any statement alleged to be false.

54. Any person subject to thisAct who prevents or obstructs any — Obstruction of police
other person- officer.

(a) inexecuting awarrant for the arrest of aperson subject tothis
Act who has committed or is suspected of having committed
an offence triable by a civil court; or

(b) in lawfully arresting without a warrant a person subject to
thisAct,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any less punishment
provided by thisAct.

Prize Offences

55. Any person subject to this Act who is in command of an Prizeoffences by
aircraft or ship and who- person in command.

(a) having taken any aircraft or ship asprize, failsto send to the
High Court, or to some other prize court having jurisdiction
in the case, all the aircraft’s papers or ship’'s papers, as the
case may be, found on board; or

(b) unlawfully makes any agreement for the ransoming of any
aircraft, ship or goods taken as prize; or

(c) in pursuance of any such agreement as aforesaid, or
otherwise by collusion, restores or abandons any aircraft,
ship or goods taken as prize,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for a term not exceeding five years or any less punishment
provided by thisAct.

56. Any person subject to this Act who- Prize offences by
others.
(a) strikes or otherwiseill-treats any person who ison board an
aircraft or ship taken as prize, or who unlawfully takesfrom
any such person any thing in his possession; or

(b) removesout of any aircraft or ship taken as prize (otherwise
than for safe keeping or for the necessary use of the armed
forces) any goods not previously adjudged by a prize court
to be lawful prize; or
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Political activities.

Making false
statement on
enlistment.

Falsely obtaining or
prolonging leave.

Inaccurate

(c) breaks bulk on board any aircraft or ship taken as prize, or
detained in exercise of any belligerent right or under any
law, with intent to embezzle or fraudulently misapply any
thing therein,

shall beguilty of an offenceand liable, on conviction by court martial, to

imprisonment for a term not exceeding five years or any less punishment
provided by thisAct.

Miscellaneous Offences
57. Any person subject to thisAct who-

(a) promotes, or is amember of, or takes part in the activities
of, any political association; or

(b) expresses political viewsin apublic place; or

(c) addresses any meeting, or joins in any demonstration,
the purpose of which is to express support for a political
association or object or for acandidate in anational or local
authority election,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any |ess punishment
provided by thisAct:

Provided that this section does not prevent any person from
recording his vote at such an election.

58. Any person who, when before a recruiting officer for the
purpose of being attested in pursuance of Part X111, knowingly makes
a false answer to any question contained in the attestation paper and
put to him by or by the direction of the recruiting officer shall, if he has
since become and remains subject to thisAct, be guilty of an offenceand
liable, on conviction by court martial, to imprisonment for aterm not
exceeding three months or any less punishment provided by thisAct.

59. Any person subject to thisAct who knowingly makes afalse
statement to any member or authority of thearmed forces, or to apolice
officer, or to an administrative officer, for the purpose of obtaining
leave or prolonging hisleave shall be guilty of an offenceand liable, on
conviction by court martial, to imprisonment for aterm not exceeding
two years or any less punishment provided by thisAct.

60. Any person subject to thisAct who makes or signs-
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(a) a certificate relating to any aircraft of the armed forces or certification.
any aircraft material; or

(b) a certificate relating to any matter affecting the sea-going or
fighting efficiency of any ship of the armed forces,

without having ensured its accuracy shall be guilty of an offence and
liable, on conviction by court martial, to imprisonment for a term not
exceeding two years or any less punishment provided by thisAct.

61. Any person subject to this Act who- Making false
document.
(a) makes, signsor makesan entry in any servicereport, return,
pay list or certificate or other service document, being a
document or entry which is to his knowledge false in a
material particular; or

(b) alters any service report, return, pay list or certificate or
other service document, or alters any entry therein, so that
the document or entry isto hisknowledgefalsein amaterial
particular, or suppresses, defaces or makes away with any
such document or entry which it is his duty to preserve or
produce; or

(c) fails to make an entry in any such document so that the
document is to his knowledge false in amaterial particular,

shall beguilty of an offenceand liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any less punishment
provided by thisAct.

62. Every officer who behaves in a scandalous manner,
unbecoming the character of an officer, shall be guilty of an offence
and shall, on conviction by court martial, be dismissed from the armed
forces.

of officer.

63. Any officer, warrant officer or non-commissioned officer Ill-treatment of

who strikes or otherwiseill-treats a person subject to thisAct who isof ~ subordinate.
inferior rank, or is of the same rank but of less seniority, shall be guilty

of an offenceand liable, on conviction by court martial, to imprisonment

for a term not exceeding five years or any less punishment provided

by thisAct.

Scandal ous conduct

64. Any person subject to this Act who is guilty of disgraceful  pisgraceful conduct.

conduct of a cruel, indecent or unnatural kind shall be guilty of an
offence and liable, on conviction by court martial, to imprisonment
for a term not exceeding ten years or any less punishment provided
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Civil offences.

by thisAct.
65. Any person subject to thisAct who-

(a) makes an accusation against any other person subject to
this Act which he knows to be false or does not believe to
be true; or

(b) in making a complaint where he thinks himself wronged,
makes a statement affecting the character of another person
subject to this Act which he knows to be false or does
not believe to be true, or wilfully suppresses any material
facts,

shall be guilty of an offence and liable, on conviction by court martial,
to imprisonment for a term not exceeding three years or any less
punishment provided by thisAct.

66. Any person subject to this Act who attempts to commit an
offence under any of the foregoing provisionsof this Part shall be guilty
of an offence and liable, on conviction by court martial, to the same
punishment asis provided for the offence attempted:

Provided that, if the offence is one punishable by death or by
imprisonment for life, he shall not be liable to any greater punishment
than imprisonment for a term not exceeding seven years.

67. Any person subject to this Act who aids, abets, counsels,
procures or connives at the commission by another person of an offence
under any of the foregoing provisions of this Part shall be guilty of the
like offence and shall be liable to be charged, tried, and on conviction
by court martial, punished as a principal offender.

68. Any person subject to thisAct whoisguilty of any act, conduct
or neglect to the prejudice of good order and service discipline shall
be guilty of an offence and liable, on conviction by court martial, to
imprisonment for aterm not exceeding two yearsor any |ess punishment
provided by thisAct.

Civil Offences
69. (1) Any person subject to thisAct who commitsacivil offence,
whether in Kenya or elsewhere, shall be guilty of an offence and, on

conviction by court martial-

(a) if the civil offence istreason or murder, shall be sentenced
to death; and
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(b) in any other case, shall be liable to any punishment which
acivil court could award for the civil offence if committed
in Kenya, being one or more of the punishments provided
by this Act, or such punishment, less than the maximum
punishment which acivil court could so award, asisprovided
by thisAct:

Provided that, whereacivil court could not so award imprisonment,
aperson so convicted shall beliableto suffer such punishment, lessthan
dismissal from the armed forces, asis provided by thisAct.

(2) A person shall not, except with the consent of the Attorney-
General, be charged with an offence under this section committed in
Kenyaif the corresponding civil offence istreason, treasonable felony,
treachery, murder, manslaughter or rape.

(3) Wherethecivil offenceis murder or manslaughter, an offence
under this section shall be deemed, for the purposes of subsection (2),
to have been committed at the place where the act or omission which
caused the death occurred, irrespective of the place of death.

PART VI—ARREST
70. (1) Any person subject to thisAct who isfound committing an
offence under thisAct, or isalleged to have committed or isreasonably
suspected of having committed an offence under this Act, may be
arrested in accordance with this section.

(2) An officer may be arrested by an officer of superior rank, or,
if engaged in a quarrel or disorder, by an officer of any rank.

(3) A serviceman may be arrested by an officer, a warrant officer
or a non-commissioned officer:

Provided that a serviceman shall not be arrested by virtue of this
subsection except by a person of superior rank.

(4) A provost officer may arrest any officer or serviceman:

Provided that an officer shall not be arrested by virtue of this
subsection except on the order of another officer.

(5) The power of arrest given by this section may be exercised
either personally or by ordering into arrest the person to be arrested or
by giving orders for that person’s arrest.

(6) In this section, “provost officer” includes an officer or
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Power to arrest
deserter or absentee.

Provisions for
avoiding delay after
arest.

serviceman lawfully exercising authority under a provost officer or on

his behalf.

71. (1) A police officer may arrest any person whom he has
reasonable cause to suspect of being an officer or serviceman who has
deserted or is absent without leave.

(2) Where no police officer is available, any person may arrest
any person whom he has reasonable cause to suspect of being an officer
or serviceman who has deserted or is absent without |eave.

(3) Any person having authority to issue awarrant for the arrest
of a person suspected of a criminal offence, if satisfied by evidence
on oath that there is, or is reasonably suspected of being, within his
jurisdiction a person who is reasonably suspected of being an officer
or serviceman who has deserted or is absent without leave, may issue
awarrant authorizing his arrest.

(4) Any person who is arrested in pursuance of this section shall
as soon as practicable be brought before a subordinate court.

(5) Notwithstanding any other written law, a person arrested and
brought before a subordinate court under this section or under section
73 or section 74 shall not be admitted to bail.

72. (1) Theallegations against a person arrested under section 70
or section 71 shall be investigated without unnecessary delay, and as
soon as practicable thereafter either proceedings shall be taken to deal
with the allegations or he shall be released from arrest.

(2) Wherever any person subject tothisAct isarrested and remains
in custody for more than eight days without his being tried by court
martial or dealt with summarily-

(a) a special report on the necessity for further delay shall be
made by his commanding officer to the prescribed authority
in the prescribed manner; and

(b) asimilar report shall be made to the prescribed authority
and in the prescribed manner every eight days until a court
martial sits or the offence is dealt with summarily or heis
released from arrest:

Provided that, wherethe personison active service, thissubsection

need be complied with only so far asis reasonably practicable, having
regard to the exigencies of active service.
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(3) For the purposes of section 48 (1), the question whether there
has been unnecessary delay in the taking of steps for investigating
allegations against a person under arrest shall be determined without
regard to subsection (2) of this section.

73. (1) Where aperson who is brought before a subordinate court
is alleged to be an officer or serviceman who has deserted or is absent
without leave, the following provisions shall have effect.

(2) If he admitsthat heisillegally absent from the armed forces
and the court is satisfied of the truth of the admission, then-

(a) unless he is in custody for some other cause, the court
shall; and

(b) notwithstanding that heisin custody for some other cause,
the court may,

forthwith either cause him to be delivered into service custody in such
manner as the court thinks fit or commit him to some prison, police
station or other place provided for the confinement of persons in custody,
to be kept there for such reasonable time as the court fixes (not exceeding
such time as the court considers reasonably necessary for the purpose
of enabling him to be delivered into service custody) or until sooner
delivered into service custody.

(3) Any time fixed by the court under subsection (2) may be
extended by the court from time to time if it appears to the court
reasonably necessary to do so for the purpose aforesaid.

(4) If he does not admit that heisillegally absent as aforesaid, or
if the court is not satisfied of the truth of the admission, the court shall
consider the evidence and any statement of the accused, and, if satisfied
that he is subject to this Act and if of opinion that there is sufficient
evidence to justify his being tried under this Act for the offence of
desertion or absencewithout leave, then, unlessheisin custody for some
other cause, the court shall cause himto be delivered into service custody
or commit him as aforesaid, but otherwise shall discharge him:

Provided that if heisin custody for some other cause the court
shall have power, but shall not be required, to act in accordance with
this subsection.

(5) The provisionsof the Criminal Procedure Coderelating to the
constitution and procedure of subordinate courts holding preliminary
inquiries and conferring powers of adjournment and remand on such
courts so acting, and those relating to evidence and the issue and
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enforcement of summonses or warrants to secure the attendance of
witnesses, shall apply to proceedings under this section.

74. (1) Where a person surrenders himself, as being an officer
or serviceman who has deserted or is absent without leave, to apolice
officer elsewhere than at a police station, the police officer shall bring
him to a police station.

(2) Where a person surrenders himself, as being an officer or
serviceman who has deserted or is absent without leave, to a police
officer at a police station, or is brought to a police station under
subsection (1), the police officer in charge of the police station shall
forthwith inquire into the case, and, if it appearsto him that the person
is an officer or serviceman who has deserted or is absent without leave,
hemay cause him to be delivered into service custody without bringing
him before a subordinate court or may bring him before a subordinate
court.

75. (1) Where a subordinate court deals with a person under
section 73, then when that person is delivered into service custody
there shall be handed over with him a certificate in the prescribed form,
signed by amagistrate, containing particulars of hisarrest or surrender
and of the proceedings before the court.

(2) Where a person is delivered into service custody without
being brought before a court, whether under section 74 or under any
other lawful power, there shall be handed over with him a certificate,
in the prescribed form, signed by the police officer who causes him
to be delivered into service custody, containing the particulars of his
surrender.

(3) Inany proceedingsfor an offence under section 31 or section
32-

() adocument purporting to be a certificate under subsection (1)
or subsection (2) of this section, or under the corresponding
provisions of any service law other than thisAct, and to be
signed as thereby required, shall be evidence of the matter
stated in the document;

(b) where the proceedings are against a person who has
been taken into service custody on arrest or surrender, a
certificate purporting to be signed by a provost officer or any
corresponding officer of the forces of another country, or by
any other officer in charge of the guard-room or other place
where that person was confined on being taken into custody,
stating the fact, date, time and place of arrest or surrender,
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shall be evidence of the matters stated in the certificate.

76. It shall be the duty of the superintendent or other
person in charge of a civil prison, or the person in charge of
any police station or other place provided for the confinement
of persons in custody, to receive any person duly committed to
that prison, police station or place by a subordinate court as being an
officer or serviceman who has deserted or is absent without leave, and
to detain him until heis delivered in accordance with the directions of
the court, into service custody.

77. (1) Whereapersonisin service custody charged with, or with
aview to hisbeing charged with, an offence under Part V it shall bethe
duty of the superintendent or other person in charge of acivil prison, or
the person having charge of any police station or other place provided
for the confinement of persons in custody, to receive that person and
to detain him for a period not exceeding fifteen days, upon receiving
a written order purporting to be signed by the person’s commanding
officer.

(2) Notwithstanding subsection (1), where apersonisin service
custody charged with an offence under Part V or the corresponding
provisionsof any servicelaw other thanthisAct, amagistrate empowered
to hold a subordinate court of the first class may, on application being
made to him by affidavit or other sworn evidence by the commanding
officer of the person in custody and on being satisfied that it is in the
interests of law and order to do o, by warrant from timeto time remand
the person in custody for areasonable time, not exceeding twenty-one
days at any one time, to a civil prison, police station or other place
provided for the confinement of persons in custody.

(3) A magistrate to whom an application under subsection (2) is
made, may, on the same application or on asubsequent application made
by the commanding officer, order, by endorsement on the warrant, that
the person in custody be returned to service custody for such periodsas
may be necessary to enable a court martial to be held, or may order his
discharge from the civil prison or other place where heis detained.

ParRT VII—PRELIMINARY INVESTIGATION AND SUMMARY
TriaL OF CHARGES

78. (1) Instead of the accused being tried by court martial-
(a) the commanding officer of the accused may deal summarily

withthe chargeif itisfor an offence prescribed asonewhich
a commanding officer may deal with summarily;
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(b) the appropriate superior authority may deal summarily with
the chargeif itisfor an offence prescribed as one which the
appropriate superior authority may deal with summarily,

but subject in either case to any prescribed limitations.

(2) Notwithstanding subsection (1), a commanding officer of
the rank of major or corresponding rank shall not deal summarily with
a charge against an officer of the rank of captain or corresponding
rank or above; and a commanding officer below the rank of major or
corresponding rank shall not deal summarily with acharge against any
officer.

(3) ReferencesinthisAct to dealing summarily with acharge are
references to the commanding officer of the accused or the appropriate
superior authority determining whether the accused is guilty and either
recording a finding of guilty and awarding punishment or dismissing
the charge.

79. For the purposes of thisAct, the appropriate superior authority
is the Commander or such officer, not below the rank of lieutenant-
colonel or corresponding rank, as may be prescribed:

Provided that an officer of such rank as may be prescribed shall
not be the appropriate superior authority for the purposes of acasein
which the accused is above such rank as may be prescribed.

80. Where a person subject to this Act is accused of an offence
under Part V, the accusation shall be reported in the form of a charge
to the accused’s commanding officer, and the commanding officer shall
investigate the charge in the prescribed manner.

81. (1) After investigating a charge against an officer, the
commanding officer shall either-

(a) if the charge is one which he has power to deal with
summarily and he considers that the charge should be so
dealt with, deal summarily with the charge; or

(b) inany other case, refer the charge in the prescribed manner
to the appropriate superior authority:

Provided that he may dismiss the charge if he is of the opinion
that it ought not to be further proceeded with.

(2) Where the commanding officer deals with a charge summarily
and records a finding of guilty, the punishments which he may award
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to an officer of the rank of captain or corresponding rank or below
are, subject to the limitations hereinafter provided, those set out in the
following scale-

(a) forfeiture of up to six months' seniority of rank in the
prescribed manner;

(b) a fine not exceeding half a month’s pay;
(c) severe reprimand,;

(d) reprimand;

(e) admonition;

(f) where the offence has occasioned any expense, loss or
damage, stoppages.

(3) Where the commanding officer refers the charge to the
appropriate superior authority, the appropriate superior authority shall
either-

(a) if the charge is one which he has power to deal with
summarily and he considers that the charge should be so
dealt with, deal summarily with the charge; or

(b) in any other case, take the prescribed steps with aview to
the charge being tried by court martial:

Provided that the appropriate superior authority may refer the
charge back to the accused’s commanding officer with a direction that
it shall be dismissed or dealt with summarily, but without prejudice to
the bringing of another charge if the appropriate superior authority so
directs or if the commanding officer thinks fit.

(4) Where the appropriate superior authority dealswith acharge
summarily and records a finding of guilty, the punishments which he
may award are, subject to the limitations hereinafter provided, those
set out in the following scale-

(a) forfeiture of up to twelve months seniority of rank and the
prescribed manner;

(b) a fine not exceeding one month’s pay;

(c) severe reprimand,;
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(d) reprimand,;
(e) admonition;

(f) where the offence has occasioned any expense, loss or
damage, stoppages.

(5) Where the commanding officer or the appropriate superior
authority dealswith acharge summarily and considersthat the accused
is guilty, then, if he intends to award a punishment of forfeiture of
seniority of rank, a fine or stoppages-

() a finding shall not be recorded until the accused has been
afforded the opportunity of choosing to be tried by court
martial; and

(b) if the accused chooses to be tried by court martial, a finding
shall not be recorded but the prescribed steps shall be taken
with aview to the charge being tried by court martial.

(6) Except where expressly provided by this Act, not more than
one punishment shall be awarded under this section for one offence.

(7) Stoppages may be awarded either in addition to or without
any other punishment.

(8) A severereprimand or areprimand may be awarded in addition
to forfeiture of seniority of rank or a fine.

Charges against 82. (1) After investigating a charge against a serviceman, the
Servicemen. commanding officer shall either-
12 of 1978, s. 5.
(a) if the charge is one which he has power to deal with
summarily and he considers that the charge should be so
dealt with, deal summarily with the charge; or

(b) in any other case, take the prescribed steps with aview to
the charge being tried by court martial:

Provided that he may dismiss the charge if heis of the opinion
that it ought not to be further proceeded with.

(2) Where the commanding officer refers the charge for trial by
court martial, the convening officer to whom the charge is referred

shall either-

(a) if the charge is one which he considers should be so dealt
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with, take the prescribed steps with a view to the charge
being tried by court martial; or

(b) refer the charge back to the commanding officer with a
direction that it shall be dismissed or dealt with summarily,
and in any such case the commanding officer shall comply
with that direction.

(3) The reference back of a charge in pursuance of subsection
(2) shall be without prejudice to the bringing of another charge if the
appropriate superior authority so directs or if the commanding officer
thinks fit.

(4) Where the commanding officer deals with a charge summarily
and records a finding of guilty, the punishments which he may award
are, subject to the limitations hereinafter provided, those set out in the
following scale-

(a) if the accused is a warrant officer or a non-commissioned
officer-

(i) dismissal from the armed forces,

(i) reduction in rank to private or corresponding rank, or
any lessreduction in rank;

(i) forfeiture of seniority of rank in the prescribed man-
ner;

(iv) a fine of a sum not exceeding one month’s pay;
(v) severe reprimand;

(vi) reprimand;

(vii) such minor punishments as may be prescribed;
(viii) admonition;

(ix) where the offence has occasioned any expense, loss or
damage, stoppages;

(b) if the accused is a serviceman other than a warrant officer
or non-commissioned officer-

(i) imprisonment for aterm not exceeding forty-two daysor,
if the accused is on active service, active service punish-
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ment for a period not exceeding forty-two days:

Provided that, where more than one term of imprisonment or
active service punishment isawarded in the course of the same hearing,
the terms shall not exceed forty-two daysin the aggregate;

(ii) dismissal from the armed forces,
(iii) a fine of a sum not exceeding one month’s pay;
(iv) such minor punishments as may be prescribed;

(v) admonition;

(vi) where the offence has occasioned any expense, |0ss or
damage, stoppages.

(5) Where the commanding officer deals with a charge summarily
and considers that the accused is guilty, then, if he intends to award a
punishment of dismissal from the armed forces, reduction in rank or

stoppages-

(a) a finding shall not be recorded until the accused has been
afforded the opportunity of choosing to be tried by court
martial; and

(b) if the accused chooses to be tried by court martial, a finding
shall not be recorded but the prescribed steps shall be taken
with aview to the charge being tried by court martial:

Provided that where the accused has not chosen to be tried by
court martial the punishment of -

(i) dismissal;
(ii) reduction in rank of a warrant officer; or

(i) reduction in rank of senior sergeant or sergeant, or cor-
responding rank, to private or corresponding rank,

shall be subject to confirmation by the Commander.

(6) Except where expressly provided by this Act, not more than
one punishment shall be awarded under this section for one offence.

(7) Where aserviceman is sentenced to imprisonment he may in
addition be sentenced to dismissal from the armed forces.
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(8) In the case of a warrant officer or non-commissioned officer, a
severereprimand or reprimand may be awarded in additiontoforfeiture
of seniority of rank or a fine.

(9) Where an offender is on active service on the day of
the sentence, a fine may be awarded in addition to active service
punishment.

(10) Stoppages may be awarded either in addition to or without
any other punishment.

(11) Minor punishments may be awarded in addition to a fine.

83. (1) Where a charge has been dealt with summarily and has
not been dismissed, the reviewing authority may at any time review
the finding or award.

(2) Where on a review under this section it appears to the
reviewing authority expedient, by reason of any mistake of law in the
proceedings on the summary dealing with the charge or of anything
occurring in those proceedings which in the opinion of the authority
involved substantial injustice to the accused, to do so, the authority
may quash the finding; and if the finding is quashed the authority shall
also quash the award.

(3) Where on a review under this section it appears to the
reviewing authority that-

(a) a punishment awarded was invalid; or
(b) a punishment awarded was too severe; or
(¢) where the award included two or more punishments, those
punishments or some of them could not validly have been
awarded in combination or are, taken together, too severe;
or
(d) a punishment awarded was too lenient,
the authority may vary the award by substituting such punishment
or punishments as the authority thinks proper, being a punishment or
punishments which could have been included in the original award:
Provided that no award shall be varied to the prejudice of the

accused under this subsection unless he has had an opportunity of
being heard by, or of making written representation to, the reviewing
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authority.
(4) In this section, “the reviewing authority” means-

() any officer superior in command to the officer who dealt
summarily with the charge; or

(b) the Commander; or

(c) the Chief of General Staff, if the Commander wasinvolved
in the summary proceedings; or

(d) the Defence Council .

ParT VIII—CoOURTS MARTIAL
Constitution of Courts Martial

84. Subject to this Act, a court martial shall have power to try
any person subject to thisAct for any offence which under thisAct is
triable by court martial, and to award for such an offence any punishment
provided by thisAct for that offence.

85. (1) A court martial may be convened by the Chief of General
Staff or by the Commander.

(2) An order convening a court martial shall be signed either by
the Chief of General Staff or by the Commander or by an officer not
below the rank of major or corresponding rank authorized in writing
by the Chief of General Staff to sign such orders on behalf of the Chief
of General Staff or the Commander.

(3) Anorder convening acourt martial and purporting to be signed
by the Chief of General Staff, the Commander or an officer authorized
under subsection (2) shall, in proceedings be presumed to have been so
signed, and in the last-mentioned case the officer shall be presumed to
have been duly authorized, until the contrary is proved.

86. (1) A court martial shall consist of a presiding officer and not
less than two other members:

Provided that a court martial shall consist of a presiding officer
and not less than four other members if-

(i) an officer is to be tried; or
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(i1) the only punishment or the maximum punishment which
can be awarded in respect of the charge before the court
is death.

(2) The presiding officer of a court martial shall be a person
who-

(@) is an officer not below the rank of major or corresponding
rank:

Provided that, if the convening officer is of opinion that such an
officer having suitable qualities is not available having regard to the
exigenciesof the service, and records hisopinionin awritten statement
(which shall be conclusive of his opinion), the presiding officer may be
an officer not below the rank of captain or corresponding rank; and

(b) has been an officer for a period of not less than five years
or for periods amounting in the aggregate to not less than
five years,

appointed in writing by the convening officer.

(3) The other members of a court martial shall be persons who
have been officers for a period of not less than two years or for periods
amounting in the aggregate to not less than two years, appointed in
writing by the convening officer, and at least two of them shall be of
or above the rank of captain or corresponding rank.

87. (1) The convening officer shall not be a member of the court
martial which he convenes.

(2) An officer who, at any time between the date on which the
accused was charged with the offence and the date of the trial, has
been the accused’s commanding officer, and any other officer who has
investigated the charge against the accused, or who under service law
has held or been one of the persons holding an inquiry into matters
relating to the subject-matter of the charge against the accused, shall
not be amember of the court martial which triesthat accused, nor shall
he be judge advocate at the court martial.

88. (1) A court martial shall sit at such place, whether within or
outside Kenya, as is specified in the order convening it.

(2) If the convening officer directs a court martial which is sitting

at some place to sit at some other place, or if a court martial sitting
at some place considers it requisite in the interests of justice to sit at
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some other place, it may adjourn for the purpose of sitting at that other
place.

89. Except with thewritten consent of the Attorney-General, there
shall beajudge advocate at each court martial who shall be amagistrate
or an advocate appointed by the Chief Justice.

Provisions Relating to Trial

90. (1) An accused about to be tried by a court martial shall be
entitled to object, on any reasonable grounds, to any member of the
court, whether appointed originally or in place of another member.

(2) To enablethe accused to avail himself of theright of objection
conferred by subsection (1), the names of the members of the court shall
beread out in the presence of the accused beforethey are sworn, and he
shall be asked whether he objects to any of those members.

(3) Every objection to a member made by an accused shall be
considered by the other members of the court.

(4) If the objection is to the presiding officer and not less than one-
third of the other members of the court allow it, the court shall adjourn
and the convening officer shall appoint another presiding officer.

(5) If the objection is to any other member of the court and not
less than one-half of the members entitled to vote allow it, the member
objected to shall retire and the vacancy may be, or if the number of
members would be reduced below the legal minimum shall be, filled
in the prescribed manner by another officer.

91. (1) An oath shall be administered to every member of acourt
martial, to the judge advocate and to any person attending as officer
under instruction, shorthand writer or interpreter.

(2) Every witness before a court martial shall give evidence on
oath:

Provided that-

(i) if achild called as a witness does not in the opinion of
the court understand the nature of the oath, his evidence
may be received unsworn if in the opinion of the court
he is sufficiently intelligent to justify his evidence being
received and understands the duty of speaking thetruth,
but where his evidence is given unsworn on behalf of
the prosecution the accused may not be convicted upon
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that evidence unless it is corroborated by some other
material evidence supporting it and implicating the ac-
cused; and

(i) if a person objects to being sworn on the ground either
that hehasnoreligiousbelief or that the taking of an oath
is contrary to his religious belief, or if it is not reason-
ably practicable to administer an oath to a person in the
manner appropriate to hisreligious belief, he shall make
an affirmation instead.

(3) An oath or affirmation required to be made under this section
shall bein the prescribed form and shall be administered at the prescribed
time, by the prescribed person and in the prescribed manner.

92. (1) Subject to this section, a court martial shall sit in open
court and in the presence of the accused.

(2) A court martial may sit in closed court if it considers it
necessary or expedient in the interests of the administration of justice
to do so; and without prejudice to that power a court martial may order
that, subject to any exceptions the court may specify, the public shall
be excluded from all or any part of the proceedings of the court if it
appears to the court that any evidence to be given or statement to be
made in the course of the proceedings or that part, as the case may be,
might otherwise lead to disclosure of any information which might
directly or indirectly endanger national security.

(3) A court martial shall sitin closed court while deliberating on
its finding or sentence on any charge.

(4) A court martial may sitinclosed court on any other deliberation
amongst its members.

(5) Where a court martial sits in closed court, no person shall
be present except the members of the court and such other persons as
may be prescribed.

93. (1) Therulesasto the admissibility of evidenceto be observed
in proceedings before courts martial shall be the same asthose observed
in civil courts, and no person shall be required in proceedings before a
court martial to answer any question or to produce any document which
he could not be required to answer or produce in similar proceedings
before acivil court.

(2) Notwithstanding subsection (1), a statutory declaration shall,
inatrial by court martial, be admissible asevidence of thefactsdeclared
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initinacasewhere, and to the extent to which, oral evidenceto similar
effect would be admissible in that trial:

Provided that a statutory declaration shall not be admitted in
evidencein atrial by court martial on behalf of either the prosecution
or the defence-

(i) where the declaration is put forward on behalf of the
prosecution, unlessacopy of the declaration has, not less
than seven days before the commencement of the trial,
been delivered to the accused; nor

(ii) where the declaration is put forward on behalf of the
defence, unless a copy of the declaration has, not less
than seven days before the commencement of the trial,
or within such shorter period as the court may allow,
been delivered to the commanding officer of the ac-
cused; nor

(iii) in any case, if, within three days before the commence-
ment of the trial or such longer period as the court may
in special circumstances allow, the accused or the com-
manding officer of the accused has delivered a notice
in the prescribed form to the other of them requiring
that oral evidence shall be given instead of a statutory
declaration; nor

(iv) in any case, if the court martial is of the opinion that it
isdesirable in the interests of justice that oral evidence
should be given instead of a statutory declaration and
records that it is of that opinion.

(3) A court martial shall take judicial notice of all matters of
common knowledge, including all matters within the general service
knowledge of the court, and of all other matters of which judicial notice
would be taken in acivil court.

94, A witness before a court martial or any other person whose
duty it is to attend the court is entitled to the same immunities and
privileges as awitness before the High Court.

95. Where in Kenya any person other than a person subject to
thisAct-

(a) having been duly summoned to attend as awitness before a
court martial, fails to comply with the summons; or
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(b) refuses to swear an oath when duly required by a court
martial to do so; or

(c) refuses to produce any document in his custody or under
his control which a court martial has lawfully required him
to produce; or

(d) refuses, when a witness, to answer any question which a
court martial has lawfully required him to answer; or

(e) wilfully insults any person who is a member of a court
martial or awitness or any other person whose duty it isto
attend the court, while that person is acting as a member of
thecourt or isso attending, or wilfully insultsany such person
as aforesaid while that person is going to or returning from
the proceedings of the court; or

(f) wilfully interrupts the proceedings of a court martial or
otherwise misbehaves before the court; or

(g) does any other thing which would, if the court martial had
been a court of law having power to commit for contempt,
have been contempt of that court,

the presiding officer of the court martial may in writing report the
contempt to any court of law having jurisdiction in the place where
the contempt is alleged to have been committed, being a court having
power to commit for contempt, and that court of law may thereupon
inquire into the reported contempt and, after hearing any witnesses
who may be produced against or on behalf of the person charged with
the contempt, and after hearing any statement that may be offered in
defence, punish or take steps for the punishment of that person in the
same way as if he had been guilty of contempt of the court to which
the contempt is reported.

96. (1) An accused charged before a court martial with an offence
under Part V may, if it is not proved that the offence was committed
in circumstances involving a greater punishment, be convicted of the
offence as having been committed in circumstances involving a less
punishment.

(2) An accused charged before a court martial with an offence
may be convicted of attempting to commit that offence.

(3) An accused charged before a court martial with attempting to
commit an offence may be convicted on that charge notwithstanding
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that it is proved that he actually committed the offence,

(4) Where an accused is charged before a court martial under
section 69 with attempting to commit a civil offence, he may be
convicted onthat charge notwithstanding that it is proved that he actually
committed the civil offence.

(5) Where an accused is charged before a court martial with an
offence under section 69, and-

(a) the corresponding civil offence is one in proceedings for
which, if hehad beentried by acivil court for committing the
offencein Kenya, he might have been convicted of another
civil offence; and

(b) the court finds that he has committed that other civil
offence,

he may be convicted of an offence under section 69 in respect of the
commission of that other civil offence.

(6) An accused charged before a court martial with one of the
offences specified in the first column of the First Schedule, may be
convicted of the offence bearing the same number in the second column
of that Schedule.

97. (1) If, whether before or after the trial has begun, it appears
to the convening officer necessary or expedient in the interests of the
administration of justice that a court martial should be dissolved, the
convening officer may by order dissolve the court martial.

(2) Without prejudice to the generality of subsection (1), if after
the trial has begun-

(a) the court is, by reason of the death of one of the members
or for any other reason, reduced below the legal minimum,
the convening officer shall dissolve the court;

(b) it is represented to the convening officer that owing to the
sicknessor other incapacity of theaccused it isimpracticable
having regard to all the circumstances to continue the trial
within a reasonable time, the convening officer may dissolve
the court.

(3) If after the trial has begun the presiding officer of the court

diesor isotherwise unable to attend and the court is not reduced bel ow
the legal minimum, then-
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(a) if the senior of the other members of the court is not below
the rank of captain or corresponding rank, the convening
officer may appoint him presiding officer of the court and

thetrial shall proceed accordingly; and

(b) if he is below that rank, the convening officer shall dissolve
the court.

(4) Where a court martial is dissolved under this section, the
accused may be tried by another court martial.

98. (1) Subject to thissection, every question to be determined on
atrial by court martial shall be determined by a majority of the votes
of the members of the court.

(2) In the case of an equality of votes on the finding, the court
shall acquit the accused.

(3) A conviction where the only punishment which the court
can award is death shall not have effect unless it is reached with the
concurrence of all members of the court; and, where all the members
do not concur inaconvictionin such acase, the court shall be dissolved
and the accused may be tried by another court.

(4) Where the accused is convicted and the court has power to
sentence him either to death or to some other punishment, sentence of
death shall not be passed without the concurrence of all the members
of the court.

(5) In the case of an equality of votes on the sentence, or on any
question arising after the trial has begun, except the finding, the presiding
officer of the court shall have a second or casting vote.

99. (1) Without prejudice to section 92, the finding of a court
martia on each charge shall be announced in open court.

(2) A conviction shall be, and shall be announced asbeing, subject
to confirmation.

(3) The sentence of a court martial, together with any
recommendation to mercy, shall be announced in open court, and every
sentence of a court martial shall be, and shall be announced as being,
subject to confirmation.
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100. (1) Where, on thetrial of aperson by court martial, the court
isof the opinion that heisof unsound mind and consequently incapable
of making his defence, the court shall so find.

(2) A finding under subsection (1) shall not have effect until it
is

(a) confirmed by an officer who would have had power to
confirm a finding of guilty made by the same court martial;
and

(b) promulgated.

(3) Where a finding under subsection (1) has been confirmed
and promulgated, it shall forthwith be reported to the President, and
the accused shall be kept in custody during the President’s pleasure in
such place and manner as the President may direct, and pending the
President’s directions the accused shall be kept in service custody.

101. (1) Where, on thetrial of aperson by court martial, the court
isof theopinionthat hedid the act or made the omission charged but was
insane so as not to be responsible for his acts or omissions at the time
when the act was done or the omission was made, it shall make aspecial
finding that the accused was guilty of the act or omission charged but
was insane as aforesaid when he did the act or made the omission.

(2) Where under subsection (1) the court or the confirming officer
comes to or substitutes a finding of guilty but insane, the confirming
officer or the reviewing authority, as the case may be, shall not have
power to substitute for that finding a finding of guilty; but otherwise the
provisions of this Act as to revision, confirmation and review (and in
particular the provisions which confer power to substitute for a finding
any other finding which could have been come to by the same court
martial) shall apply in relation to a finding under subsection (1) as they
apply in relation to a finding of guilty.

(3) Where a finding under subsection (1) has been confirmed
and promulgated, it shall forthwith be reported to the President, and
the accused shall be kept in custody during the President’s pleasure in
such place and manner as the President may direct, and pending the
President’s directions the accused shall be kept in service custody.

Punishments

102. (1) The punishments which may be awarded to an officer
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by sentence of acourt martial are, subject to the limitations hereinafter
provided, those set out in the following scale-

(a) death;

(b) imprisonment;

(c) dismissal from the armed forces,

(d) reduction in rank by one rank;

(e) forfeiture of seniority of rank in the prescribed manner;
() a fine not exceeding the equivalent of three months’ pay;
(g) severe reprimand or reprimand;

(h) admonition;

(i) where the offence has occasioned any expense, loss or
damage, stoppages;

and in relation to an officer references in this Act to punishments are
references to those punishments.

(2) For the purposes of this Act, a punishment specified in any
paragraph of the scale contained in subsection (1) shall betreated asless
than the punishments specified in the preceding paragraphs, and greater
than those specified in the succeeding paragraphs, of the scale.

(3) Except where expressly provided by this Act, not more than
one punishment shall be awarded under this section for one offence.

(4) Stoppages may be awarded either in addition to or without
any other punishment.

(5) A severereprimand or areprimand may be awarded in addition
to forfeiture of seniority of rank or a fine.

(6) Where an officer is sentenced by a court martial to
imprisonment, he shall also be sentenced to dismissal from the armed
forces; and, if the court martial failsto sentence him to such dismissal,
the sentence of imprisonment shall not be invalid but shall be deemed
to include a sentence of such dismissal.

103. (1) The punishmentswhich may be awarded to aserviceman
by sentence of acourt martial are, subject to the limitations hereinafter
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provided, those set out in the following scale-
(a) death;
(b) imprisonment;
(c) dismissal from the armed forces,

(d) where the offender is on active service on the day of
the sentence, active service punishment for a period not
exceeding ninety days,

(e) in the case of a warrant officer or non-commissioned officer,
reduction in rank to private or corresponding rank, or any
less reduction in rank;

() in the case of a warrant officer or non-commissioned officer,
forfeiture of seniority of rank in the prescribed manner;

(9) a fine not exceeding the equivalent of three months’ pay;

(h) in the case of a warrant officer or non-commissioned officer,
severe reprimand or reprimand;

(i) admonition;

(j) where the offence has occasioned any expense, loss or
damage, stoppages.

(2) For the purposes of this Act, a punishment specified in any
paragraph of the scale contained in subsection (1) shall betreated asless
than the punishments specified in the preceding paragraphs, and greater
than those specified in the succeeding paragraphs, of the scale.

(3) Except where expressly provided by this Act, not more than
one punishment shall be awarded under this section for one offence.

(4) Where a serviceman is sentenced by a court martial to
imprisonment, he may in addition be sentenced to dismissal from the
armed forces.

(5) Where a warrant officer or non-commissioned officer
is sentenced by a court martial to imprisonment or active service
punishment, he shall also be sentenced to reduction in rank to private
or corresponding rank; and, if the court martial fails to sentence him
to such reduction in rank, the sentence shall not beinvalid but shall be
deemed to include a sentence of such reduction in rank.
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(6) In the case of a warrant officer or non-commissioned officer,
asevere reprimand or areprimand may be awarded by a court martial
in addition to forfeiture of seniority of rank or a fine.

(7) Where an offender is on active service on the day of
the sentence, a fine may be awarded in addition to active service
punishment.

(8) Stoppages may be awarded by a court martial either with or
without any other punishment.

(9) Active service punishment shall consist of such dutiesor drills
(in addition to those which the offender might be required to performif
he were not undergoing punishment) and such loss of privileges, asmay
be prescribed, and may include confinement in such place and manner
as may be prescribed and such personal restraint which is necessary to
prevent the escape of the offender as may be prescribed.

104. (1) The following provisions shall have effect where a
person has been convicted by court martial, or having been dealt with
summarily has been found guilty, of unlawfully obtaining any property,
whether by stealing it, by receiving or retaining it knowing or having
reason to believe it to have been stolen, by fraudulently misapplying it
or by any other means.

(2) If any of the property unlawfully obtained has been found in
the possession of the offender, it may be ordered to be delivered or paid
to the person appearing to be its owner.

(3) If there has been found in the possession of the offender any
property (other than money) appearing to have been obtained by him by
the conversion or exchange of any of the property unlawfully obtained,
the property may be ordered to be delivered to the person appearing to
be the owner of the property unlawfully obtained.

(4) Where money is found in the possession of the offender,
whether or not it appears to have been obtained as aforesaid, or any
pay or other money is due or isto become due to the offender, an order
may be made that the person appearing to be the owner of the property
unlawfully obtained shall be paid a specified sum out of that money as
or towards compensation for the loss caused to him by the offence, in
so far as not otherwise made good under thisAct or by the recovery of
the property unlawfully obtained.

(5) Where any of the property unlawfully obtained has been sold
or given in pawn to some other person who did not then know that it had
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been unlawfully obtained, an order may be made that that other person,
upon restoring to itsowner the property sold or given as aforesaid, shall
be paid a specified sum out of any money found in the possession of the
offender (whether or not the money appears to be proceeds of the sale
or giving in pawn) or out of any pay or other money due or to become
due to the offender, as or towards compensation for the loss caused to
him in consequence of the sale or giving in pawn.

(6) Where any of the property unlawfully obtained has been given
in exchange to some other person who did not then know that it had
been unlawfully obtained, an order may be made that that other person,
upon restoring to its owner the property given as aforesaid, shall have
restored to him the property given by him in exchange for the property
unlawfully obtained.

(7) An order under this section may be made by the court martial
by whom the offender is convicted or by the commanding officer or
appropriate superior authority making the finding of guilty, as the case
may be, or by the confirming officer or by any reviewing authority;
and in this section “appearing” means appearing to the court, officer
or authority making the order.

(8) An order made under this section by a court martial shall
not have effect until it is confirmed by the confirming officer; and the
provisions of this Part as to the confirmation, revision and review of the
proceedings of court martial shall apply to an order under this section
asthey apply to a sentence.

(9) The operation of an order under this section shall be
suspended-

(a) if an application for leaveto appeal to the High Court against
the conviction is duly lodged, until either the application is
finally refused or is withdrawn or the appeal is determined

or abandoned;

(b) inany other case, until the expiration of the period prescribed
under Part | X asthe period within which such an application
may be made,

and where the operation of such an order is suspended by this
section-

(i) it shall not take effect if the conviction is quashed on
appeal;

(ii) the High Court may by order annul or vary the order
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although the conviction is not quashed,;

(i) the prescribed steps shall be taken for the safe custody,
during the period during which the operation of the order
is suspended, of the property ordered to be restored or
the money ordered to be paid.

(10) Notwithstanding subsection (9) an order under this section
shall not be suspended, so far asit relates to the restoration of property
to the person appearing to be its owner, if the court, officer or authority
making the order directs to the contrary in any case in which the title
to the property appears to be undisputed.

(12) An order under this section shall not bar the right of any
person, other than the offender or a person claiming through him, to
recover any property delivered or money paid in pursuance of the order
from the person to whom it is delivered or paid.

Promul gation—Petitions

105. Any finding, sentence, determination or other thing required
by this Act to be promulgated shall be promulgated either by being
communicated to the accused or in such other manner as may be
prescribed or as the confirming officer or reviewing authority, as the
case may be, may direct.

106. (1) At any time after a court martial has convicted and
sentenced a person, but not later than the prescribed time after
confirmation is completed, the convicted person may in the prescribed
manner present a petition against the conviction or the sentence or
baoth.

(2) Where the person is sentenced to death, the sentence shall not
be executed until his case has been reviewed under section 111.

Confirmation, Revision and Review
107. Where a court martial convicts a person of an offence, the
record of the proceedings of the court martial shall be transmitted to a
confirming officer for confirmation of the conviction and the sentence

of the court.

108. (1) A confirming officer shall deal with the conviction and
sentence of a court martia either-

(a) by withholding confirmation, if he is of opinion that the
finding of the court is unreasonable, or cannot be supported,
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having regard to the evidence, or involves awrong decision
on a question of law, or that on any ground there was a
miscarriage of justice; or

(b) by confirming the conviction or sentence; or

(c) by referring the conviction or sentence or both for
confirmation to a higher confirming officer; or

(d) by directing that a court martial shall revise the conviction
under section 110.

(2) Instead of withholding confirmation of the conviction, a
confirming officer may, if-

(a) some other conviction could have been validly made by the
court martial on the charge beforeit; and

(b) he is of opinion that the court martial must have been satisfied
of the facts necessary to justify that other conviction,

substitute that other conviction, and if he does so he shall consider in
what manner, if at al, the powers conferred by subsection (4) should
be exercised.

(3) Where it appears to a confirming officer that a sentence is
invalid, he may instead of withholding confirmation of the sentence
substitute for it a sentence of any punishment or punishments which
could have been awarded by the court martial, not being greater than
the punishment or the greatest of the punishments awarded by the
court and not in his opinion more severe than that punishment or those
punishments.

(4) In confirming a sentence, a confirming officer may-

(a) remit in whole or in part any punishment awarded by the
court martial; or

(b) commute any such punishment for one or more of the
punishments provided by this Act, being less than the
punishment commuted.

(5) In confirming a sentence, a confirming officer may postpone
the carrying out of the sentencefor such time ashe considers expedient,
and a confirming officer may extend or terminate any postponement
made under this subsection.
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(6) A conviction, finding or sentence substituted by the confirming
officer, or any sentence having effect after the confirming officer has
remitted or commuted punishment, shall be treated for all purposes as
a conviction, finding or sentence of the court duly confirmed.

(7) The confirmation of a conviction or sentence shall not be
deemed to be completed until the conviction or sentence has been
promulgated; and in the event of any such substitution, remission or
commutation as aforesaid the conviction, finding or sentence shall
be promulgated as it has effect after the substitution, remission or
commutation.

(8) Where the confirming officer withholds confirmation, the
decision shall be promulgated and shall have effect as from the date
of promulgation.

109. (I) Subject to this section, the following shall have power to  Confirming officers.

confirm the conviction and sentence of a court martial, that is to say-

() the convening officer of the court martial or any officer
superior in command to him; or

(b) failing him, an officer appointed by the Defence Council
to act as confirming officer, whether for a particular case or
for aparticular class of cases.

(2) The following persons shall not have power to confirm the
conviction or sentence of a court martial-

(a) aperson who was a member of the court martial;

(b) a person who as commanding officer of the accused
investigated the allegations against him, or who is for the
time being the commanding officer of the accused;

(c) aperson who, as appropriate superior authority, investigated
the allegations against the accused.

(3) An authorization authorizing the convening of acourt martial
may reserve for confirmation by superior authority convictions or
sentences, or both, in such circumstances as may be specified by or
under the authorization, and the powers conferred by subsection (1)
shall be exercisable subject to any such reservation.

(4) Where aperson is convicted by a court martial held on board

aship and is disembarked before the conviction or sentence has been
confirmed, it may be confirmed by any officer having command over
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the person or over the area in which he then is, being an officer having
power to confirm convictions and sentences of courts martial of the
same kind.

110. (1) A confirming officer may direct that a court martial shall
revise any conviction made by the court in any case where it appears
to him that-

(a) the conviction was against the weight of evidence; or

(b) some question of law determined at the trial and relevant
to the conviction was wrongly determined.

(2) Any such direction shall be accompanied by the necessary
directionsfor the reassembly of the court, and shall contain a statement
of the reasons for the direction.

(3) On arevision of a conviction, the court shall reconsider the
conviction, and (unless the court adheres to it) may substitute for it
either a finding of not guilty or any other finding which the court could
originaly have made at the trial in place of the conviction.

(4) On arevision of a conviction the court shall not have power
to hear further evidence.

(5) Where on arevision of a conviction the court either adheres
to the conviction or substitutesfor it aconviction of another offence, or
of the same offencein different circumstances, the court may substitute
adifferent sentence for the original sentence:

Provided that the court shall not have power to substitute a
sentence of a punishment greater than the punishment or the greatest
of the punishments awarded by the origina sentence, or to substitute
a sentence which in the opinion of the court is more severe than the
original sentence.

(6) The confirming officer shall not have power to direct the
revision of any substituted conviction or finding come to by the court
on a previous direction of the confirming officer, or the revision of
the original conviction if adhered to by the court on such a previous
direction; but otherwise this Act shall apply to the proceedings of the
court on any such revision as it applies to their deliberations on the
original finding or sentence, and any substituted conviction, finding
or sentence shall be treated for all purposes as an original conviction,
finding or sentence of the court:

Provided that the decision of the court on the revision shall not
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be required to be announced in open court.

111. (1) A conviction or sentence which has been confirmed may at Review of findings
any time be reviewed by a reviewing authority, and if after confirmation ad sentences of
of a conviction or sentence a petition is duly presented under section court marial,
106 against the conviction or sentence then, subject to this section, the
conviction or sentence shall be so reviewed as soon as practicable after
the presentation of the petition and after consideration of the matters
set forthinit:

Provided that if the petitioner also appeal s or has appeal ed under
Part I X the review need not be made or continued.

(2) Thereviewing authorities for the purposes of thisAct-
(a) the Defence Council ; or
(b) any officer superior in command to the confirming officer.

(3) A conviction and a sentence of a court martial shall not be
treated as a conviction or a sentence of the court until confirmed:

Provided that-

(i) this subsection does not affect the keeping of the accused
in custody pending confirmation, revision or approval, or

pending the disposal of a petition or appeal; and

(i) a sentence of death passed on a person on active service
and the conviction in consequence of which it was passed
need not be reviewed if in the opinion of the confirming
officer it is essential in the interests of discipline and for
securing the safety of the force with which the person
sentenced is present that the sentence should be carried
out at once, and the confirming officer records that opin-
ion on confirming the sentence.

(4) On areview under this section, the reviewing authority
may-
(a) insofar asthereview isof aconviction, quash the conviction
and, if the sentence relates only to the conviction quashed,
the sentence; or

(b) inso far asthereview is of asentence, quash the sentence;
or
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(c) in any case, exercise the like powers of substituting
convictions and findings, substituting sentences and remitting
or commuting punishment as are conferred on a confirming
officer by subsections (2), (3) and (4) of section 108,

and any substituted conviction, finding or sentence, or sentence having
effect after the remission or commutation of punishment, shall betreated
for all purposes as a sentence of the court duly confirmed.

(5) Where a reviewing authority exercises any of the powers
conferred by subsection (4), the determination of the authority shall be
promulgated and shall have effect as from the promul gation thereof.

112. (1) A sentence of imprisonment may be reconsidered by
the Commander; and if on any such reconsideration it appears that the
conduct of the offender since his conviction has been such asto justify
remission of the sentence, whether in part or in whole, the Commander
may remit it accordingly.

(2) The power to reconsider a sentence may be exercised at
any time after confirmation, and where after a review a sentence
remains effective it shall be reconsidered at such intervals as may be
prescribed:

Provided that delay in complying with this subsection does not
invalidate the sentence.

113. Without prejudice to section 124, a sentence of death shall
not be carried out unlessit has been approved by the President:

Provided that a sentence of death passed on a person on active
service may be carried out without the approval of the President under
that section, where in the opinion of the confirming officer it is essential
in the interests of discipline and for securing the safety of the force
with which the person sentenced is present that the sentence should be
carried out at once, and the confirming officer records that opinion on
confirming the sentence.

114. (1) Therecord of the proceedings of acourt martial shall be
kept in the custody of the Commander for the prescribed period.

(2) Subject to this section, a person tried by a court martial shall
be entitled to obtain from the Commander on demand at any timewithin
the prescribed period a copy of the record of the proceedings of the
court, on payment of the prescribed fee.

(3) Whereaperson tried by court martia dieswithin the prescribed
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period, his personal representative or any person who in the opinion of
the Commander ought to be treated as his personal representative for
the purposes of this section shall, subject to this section, be entitled to
obtain from the Commander on demand at any timewithin the prescribed
period acopy of the record of the proceedings of the court, on payment
of the prescribed fee.

(4) If aperson appliesfor acopy of therecord of any proceedings
under subsection (2) or subsection (3), and the Minister certifies that it
isrequisite for reasons of security that the proceedings or apart thereof
should not be disclosed, the applicant shall not be entitled to a copy of
the proceedings or of that part.

(5) Inthissection, “the prescribed period”, inrelation to any person
tried by court martial, means the period of five years beginning with the
date of hisacquittal or, where he was convicted, of the promulgation of
the conviction and sentence or, where a conviction was not confirmed,
of the promulgation of the withholding of confirmation:

Provided that, where the proceedingsrel ate to two or more charges
and the person tried was acquitted on one or more of the charges and
convicted on another or others, the prescribed period shall be the
period of five years beginning with the date of the promulgation of the
conviction or convictions and the sentence thereon or of thewithholding
of confirmation of that conviction or those convictions.

(6) A referencein this section to the record of the proceedings of
a court martial includes a reference to the record of any proceedings
with respect to the confirmation, revision or review of the conviction
and sentence of the court martial.

ParT IX—APPEALS FROM COURTS MARTIAL

115. (1) Subject to this Part, where a person has been convicted
by a court martial-

(a) the person convicted may, with the leave of the High Court
given pursuant to section 116, appeal to the High Court
against the conviction, or against the sentence, or against
both;

(b) the Attorney-General may, in any case, within forty days of
the promul gation of the conviction, appeal to the High Court
against the sentence.

(2) Subject to this Part, where a person has been acquitted of a
charge by acourt martial, the Attorney-General may, within forty days

www.kenyalaw.org

Appeal to High
Court.

14 of 1971, Sch.,
19 of 1984.



76

CAP. 199 Armed Forces [Rev. 2009

Application for leave
to appeal.

Appellant may
present case in

writing.
14 of 1971, Sch.

Determination of
appeal in ordinary
Cases.

of the acquittal, appeal to the High Court against the acquittal.

(3)The decision of the High Court on any appeal under thisAct
shall be final and shall not be subject to any further appeal.

116. (1) Leaveto appeal to the High Court shall not begiven unless
an application ismade by or on behalf of the appellant, and lodged with
the registrar, within forty days of the promulgation of the conviction.

(2) An application for leave to appeal shall be in the prescribed
form and shall specify the grounds on which leave to appeal is sought,
and shall give such other particulars as may be prescribed.

(3) Except in the case of aconvictioninvolving sentence of death,
the High Court may extend the period within which an application
for leave to appea must be lodged, whether that period has expired
or not.

(4) In considering whether or not to giveleaveto appeal, the High
Court shall have regard to any expression of opinion made by ajudge
advocate that the case is a fit one for appeal, and, if any such expression
is made, may without further proceedings give leave to appeal.

(5) Where the High Court dismisses an application for leave to
apped, it may, if it considers the application frivolous or vexatious,
order that any sentence passed by the court martial shall run from the
day on which the Court dismisses the application.

117. An appellant may, if he so desires, present his case in
writing.

118. (1) Subject to section 119, the High Court shall alow an
appeal against conviction and quash the conviction if it considers that
the conviction-

(a) isunreasonable; or
(b) cannot be supported, having regard to the evidence; or

(c) involves awrong decision on a question of law,

or that on any ground there was a miscarriage of justice, and otherwise
it shall dismissthe appeal:

Provided that the High Court may, notwithstanding that it
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considersthat the point raised in the appeal might be decided in favour
of the appellant, dismiss the appeal if it considers that no substantial
miscarriage of justice has actually occurred.

(2) The court shall allow an appeal against acquittal and convict
the accused if it considers that-

(a) the evidence was such that the person acquitted should have
been convicted; or

(b) the acquittal involves a wrong decision on a question of
law,

and shall pass such sentence as it thinks proper, and otherwise it shall
dismiss the appeal; and section 96 shall apply asit appliesto atrial by
court martial.

(3) On an appeal against sentence, the court may reduceor increase
the sentence or alter the nature of the sentence, asit thinks proper.

119.(2) If the High Court considers that an appellant-

(a) was not properly convicted on a particular charge brought
against him before the court martial which tried him; but

(b) was properly convicted on some other charge so brought,
then, if the sentence passed by the court martial on the
appellant was not one which could lawfully be passed for
the offence of which he was convicted on that other charge,
the High Court shall pass on the appellant such sentence as
it thinks proper, in substitution for the sentence passed on
him by the court martial.

(2) Where an appellant has been convicted of an offence, and -

(a) the court martial by which hewastried could lawfully have
convicted him of some other offence; and

(b) it appears to the High Court that the court martial must
have been satisfied of facts which proved him guilty of that
other offence,

the High Court may, instead of allowing or dismissing the appeal,
substitute for the finding of the court martial a finding of guilty of the
other offence and pass on the appellant such sentence asit thinks proper
(being a sentence which could lawfully have been passed for that other
offence and not one of greater severity), in substitution for the sentence
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(a) an appellant has been convicted of an offence committed
in circumstances involving the greater of two punishments,
and it appearsto the High Court that the court martial ought
to have found him guilty of an offence as being committed
in circumstances involving the less punishment; or

(b) an appellant has been convicted of an offence and it
appears to the High Court that the court martial ought to
have convicted him of the offence subject to exceptions or
variations,

the High Court may, instead of allowing or dismissing the appeal,
substitute for the conviction a conviction of the offence as being
committed in circumstancesinvolving theless punishment or, asthe case
may be, aconviction of the offence subject to exceptions or variations,
and pass on the appellant such sentence as it thinks proper (being a
sentence which could lawfully have been passed for the offence specified
or involved in the substituted finding and not one of greater severity) in
substitution for the sentence passed on him by the court martial.

(4) If on an appea the High Court considers that the appellant
did the act or made the omission charged but wasinsane so as not to be
responsible for his acts or omissions at the time when the act was done
or the omission was made, it shall quash the conviction and substitute
a special finding that the appellant was guilty of the act or omission
charged but was insane as aforesaid when he did the act or made the
omission, and section 101 (3) shall apply accordingly.

(5) Theterm of any sentence of imprisonment passed by the High
Court under this section shall, unless the High Court otherwise directs,
run from the time from which it would have run if it had been passed
in the proceedings appeal ed against, and a sentence passed by the High
Court shall be deemed for the purposes of this Act to be a sentence
passed by the court martial and confirmed.

120. The High Court may appoint a person with special or expert
knowledgeto act asassessor, if the court considersthat such knowledge
isrequired for the proper determination of an appeal before it.

121. (Repealed by 12 of 1978, Sch.).

122. An appellant shall not be entitled to be present at the hearing
of an appeal or at any proceedings preliminary or incidental to such an
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appeal, except where- appellant.
(a) rules of court provide that he shall have the right to be
present; or
(b) the High Court gives him leave to be present;
and accordingly any power of the High Court under this Part to make
a determination or pass a sentence may be exercised notwithstanding
the absence of the appellant.
123. Where aperson appeal s against hisconviction, theAttorney-  Defenceon appea.
General shall make arrangements for the defence of the appeal.
124. Where aperson is convicted by court martial and sentenced mﬁmtgsd
to death- opportunity to
appedl.

(a) the sentence shall not be executed until after the expiration of
the period within which an application for leave to appeal to
the High Court against the conviction may be lodged; and

(b) if such an application is duly lodged, the sentence shall not
be executed until either the application is finally refused or
is withdrawn or (if it is granted) the appeal is determined
or abandoned:

Provided that the foregoing provisions of this section do not
apply to asentence of death passed on aperson on active service, where
in the opinion of the confirming officer it is essential in the interests
of discipline and for securing the safety of the force with which the
person sentenced is present that the sentence should be carried out at
once, and the confirming officer records that opinion on confirming
the sentence.

125. An appellant, when in custody, shall be taken to, kept in
custody at and brought back from any place at which heis entitled to
be present for the purposes of this Part in the prescribed manner, and
the High Court may order him to be taken to any prescribed place for
the purpose of any proceedings of the High Court.

126. Upon the hearing of an appeal under this Part, the High Court
shall consist of one or more judges.

127. Inthe case of an appeal, or an application for leaveto appeal,
under this Part, it shall be the duty of the Commander to furnish to the
registrar, in accordance with rules of court, arecord of the proceedings
of the court martial including any proceedings with respect to the
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confirmation, revision or review of the conviction and sentence of the
court martial, and any petition presented by the person convicted.

128. (1) Theregistrar shall take all necessary steps for obtaining
the determination of an application or appeal under this Part, and shall
obtain and lay before the High Court in proper form all documents,
exhibits and other things relating to the proceedings before the court
martial which appear necessary for the proper determination of the
application or appeal.

(2) Theregistrar shall furnish the necessary forms and instructions
relating to applicationsfor leave to appeal under thisPart to any person
who asks for them, to persons in charge of prisons and to such other
persons as he thinks fit;

and every person in charge of a prison shall cause the forms and
instructions so furnished to be placed at the disposal of persons
imprisoned who desire to make application for leave to appea under
this Part.

129. Nothing in this Part affects the exercise of the President’s
prerogative of mercy.

130. Subject to this Part and to any rules of court, the provisions
of the Criminal Procedure Code relating to the hearing of appeals
from subordinate courts shall apply to the hearing and determination
of appeals under this Part.

ParT X—PRroVISIONS CONCERNING TRIAL AND PUNISHMENT

131. Subject to sections 108 (5), 116 (5) and 135, a sentence of
imprisonment or of active service punishment in respect of an offence
under Part V shall run from the beginning of the day on which sentence
was originally pronounced by the court martial or was originally
awarded by the commanding officer, as the case may be:

Provided that, where a person after being convicted or found
guilty of an offence is convicted or found guilty of another offence
either before sentence is passed upon him under the first conviction or
before the expiration of that sentence, any sentence of imprisonment
or active service punishment which is passed upon him in respect of
the subsequent conviction shall be executed after the expiration of the
former sentence, unlessthe court martial or other authority imposing the
sentence directs that it shall be executed concurrently with the former
sentence or any part thereof.

132. (1) Where a person serving a sentence of imprisonment in
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respect of an offence under Part V becomes unlawfully at large during
the currency of the sentence, no account shall be taken, in calculating
the period for which heis liable to be imprisoned in pursuance of the
sentence, of the time beginning with the day on which he became at
large and ending with the day on which heistaken into service custody
or the custody of a civil authority or (not having been taken into such
custody) returns to the place in which he was imprisoned before he
become unlawfully at large:

Provided that, if he satisfies the prescribed authority that during
any part of such timehewasinthe custody of acivil authority otherwise
than on account of an offence committed by him while unlawfully at
large, such part shall not be disregarded in calculating the period for
which heisliable to be imprisoned in pursuance of the sentence.

(2) In subsection (1), “civil authority” means an authority, other
than a service authority, of Kenya or of aforeign country (including a
police officer), authorized by law to detain persons.

(3) A person who-

(a) is serving a sentence of imprisonment in a civil prison in
respect of an offence under Part V; and

(b) after being temporarily released under somelaw, isat large
at any time during the period for which he is liable to be
imprisoned in acivil prison in pursuance of his sentence,

shall be deemed to be unlawfully at largeif the period for which hewas
temporarily released has expired or if an order recalling him has been
made in pursuance of that law.

(4) Without prejudice to subsection (1), where any person serving
a sentence of imprisonment for an offence under Part V has in the
prescribed circumstances been temporarily released on compassionate
grounds, no account shall be taken, in calculating the period for which
heisliable to be imprisoned in pursuance of the sentence, of the time
beginning with the day after that on which he is released and ending
with the day on which heis required to return to custody.

(5) A person who is-
(a) released as mentioned in subsection (4) for any period; or
(b) otherwise allowed out of service custody, in pursuance of

regulations made under this Act, for any period or subject
to any condition,
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shall, on failure to return at the expiration of the period or to comply
with the condition, betreated for the purposes of subsection (1) asbeing
unlawfully at large.

133. Where a sentence of imprisonment is passed on or awarded
to a person for an offence under Part V, the person’s commanding officer
shall cause him to be sent to a prison and the superintendent or other
person in charge of the prison shall receive him and imprison him until
he has served his sentence or the person is otherwise lawfully required
to be delivered from the prison.

134. A person who is sentenced to death or imprisonment, and who
is committed or transferred to a civil prison shall while in that prison
beimprisoned and otherwise dealt with in the same manner as aperson
imprisoned therein under asimilar sentence of civil court.

135. (1) Without prejudice to section 108 (5), a confirming officer,
in confirming a sentence passed by a court martial on a serviceman, may
order that the sentence shall be suspended wholly or in part.

(2) A commanding officer may recommend to the Commander
that a punishment awarded on a case being dealt with summarily shall
be suspended wholly or in part, and the Commander may order that the
sentence be suspended wholly or in part accordingly.

(3) A sentence passed on or punishment awarded to aserviceman
which is not for the time being suspended may, on the review or
reconsideration of the sentence or punishment be suspended wholly or
in part by order of the authority reviewing or reconsidering the sentence
or punishment.

(4) The suspension under this section of a sentence or punishment
may (without prejudice to its again being re-effected) be terminated on
review or reconsideration of asentence or punishment by an order of the
authority reviewing or reconsidering the sentence or punishment.

(5) A sentence or punishment which is suspended shall be
reviewed, under section 83 or section 111, at intervals of not more
than three months, and if the suspension is not previously terminated
it shall be remitted by the reviewing authority after not more than one
year from the date of award.

(6) Where, while aperson’s sentence or punishment is suspended
under this section, the person receives a sentence or punishment for a
fresh offence, the suspended sentence or punishment shall bereviewed;
and, if the reviewing authority terminates the suspension it shall direct
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whether the two sentences are to run concurrently or consecutively.

(7) Without prejudice to the further suspension of the earlier
sentence or punishment, termination under subsection (6) of this
section of the suspension of that sentence or punishment shall not be
affected by the latter sentence or punishment not being confirmed or

by its being quashed.

(8) Where the sentence or punishment of a person in custody is
suspended, he shall thereupon be released, and no suspended sentence
or punishment shall be executed until the suspension is terminated.

136. Where a person is sentenced by a court martial held outside
Kenya to imprisonment for a term exceeding forty-two days, he shall
be returned to Kenya as soon as practicabl e after the sentence has been
confirmed.

137. No action shall liein respect of anything done by any person
in pursuance of a sentence of imprisonment for an offence under Part
V, if the doing thereof would have been lawful but for a defect in any
warrant or other instrument made for the purposes of that sentence.

138. (1) The following provisions shall have effect with respect
to evidence in proceedings under this Act, whether before a court
martial, a commanding officer, the appropriate superior authority, a
court or otherwise.

(2) A document purporting to be a copy of the attestation paper
signed by any person and to be certified to be a true copy by a person
stated in the certificate properly to have the custody of the attestation
paper shall be evidence of the enlistment of the person attested.

(3) The attestation paper purporting to be signed by a person on
his enlistment shall be evidence of his having given the answers to
guestions which he is therein recorded as having given.

(4) A letter, return or other document stating that a person —

(a) was or was not serving at any particular time or during any
particular period in the armed forces or in any particular
serviceof thearmed forces or part thereof, or wasdischarged
therefrom at or before any particular time; or

(b) held or did not hold at any particular time any particular rank
or appointment in any particular service of thearmed forces,
or had at or before any particular time been attached, posted
or transferred to the armed forces or any particul ar service of
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the armed forces or part thereof, or at any particular time or
during any particular period was or was not serving or held
or did not hold any rank or appointment in any particular
country or place; or

(c) was or was not at any particular time authorized to use
or wear any particular decoration, badge, wound stripe or
emblem,

shall, if purporting to be issued by the President, the Chief of General
Staff or the Commander, or by a person authorized in writing by any
of them, be evidence of the matters stated in the document; and, in this
subsection, “the armed forces” includes the Kenya Military Forces.

(5) A record made in any service book or other prescribed
document, being a record made in pursuance of this Act or otherwise
in pursuance of service duty, and purporting to be signed by the
commanding officer or by any person whose duty it was to make the
record, shall be evidence of the facts stated therein; and a document
purporting to be a copy of any such record (including the signature
thereto) and to be certified to be a true copy by a person stated in the
certificate properly to have the custody of the service book or other
prescribed document shall be evidence of the record.

(6) A document purporting to be issued by order of the President,
the Chief of Genera Staff or the Commander and to contain instructions
or orders given or made by the President, the Chief of General Staff or
the Commander shall be evidence of the giving of the instructions or
making of the orders and of their contents.

(7) A certificate purporting to be signed by the President or the
Chief of General Staff, or by a person authorized in writing by either
of them, and stating-

(a) that a decoration of a description specified in or annexed to
the certificate is a service decoration; or

(b) that a badge, wound stripe or emblem of a description
specified in or annexed to the certificate is one supplied or
authorized by the President or the Chief of General Staff,

shall be evidence of the matters stated in the certificate.
(8) A certificate purporting to be signed by a person’s commanding
officer or by an officer purporting to be authorized by him to give the

certificate, and stating the contents of, or of any part of, standing orders
or other routine orders of a continuing nature made for-
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(a) any formation or unit or body of men of the armed forces;
or

(b) any command or other area, garrison or place; or
(c) any aircraft, ship or train,

shall in proceedings against that person be evidence of the matters
stated in the certificate.

(9) A certificate purporting to be signed by the Defence Council
that any unit isaunit of the armed forces shall be conclusive evidence
of the facts stated therein.

(10) A certificate purporting to be signed by a person’s
commanding officer stating that such person is or is not a member of
any unit of the armed forces shall, in proceedings against such person,
be evidence of the facts stated in such certificate.

139. (1) Where a person subject to this Act has been tried by a Proof of outcome of
civil court (whether at the time of the trial he was subject to thisAct or Vil id.
not), a certificate of the court-

(a) that the person has been tried by the court for a particular
offence;

(b) asto theresult of thetrial;

(c) as to what judgment or order was given or made by the
court;

(d) that other specified offences were taken into consideration
at thetrial,

shall for the purposes of this Act be evidence of the matters so
certified.

(2) A document purporting to be a certificate under this section
and to be signed by ajudge or amagistrate shall, unlessthe contrary is
shown, be taken to be such a certificate.

140. (1) The original proceedings of a court martial purporting  gyigence of
to be signed by the presiding officer of the court shall, on production proceedings of court
from proper custody, be admissible in evidence before a court martial  martial.
or acivil court. 4of 1973, Sch.
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(2) A document purporting to be a copy of the record of the
proceedings of a court martial or of any part thereof and to be certified
to be atrue copy by a person stated in the document properly to have
the custody of the record shall be evidence of the record or of that part
thereof.

141. (1) Subject to section 142, where a person subject to this
Act has committed, or is reasonably suspected of having committed,
an offence under Part V, he shall in relation to that offence or suspected
offence be treated, for the purposes of the provisions of this Act
relating to arrest, keeping in custody, investigation or charges, trial
and punishment by court martial (including confirmation, review and
reconsideration) and execution of sentences, as being still subject to
this Act notwithstanding that he may have ceased to be subject to this
Act.

(2) Where a person-

(a) is, by virtue of subsection (1), treated as being still subject
tothisAct and isin service custody; and

(b) whilein such custody (whether beforeor after trial) commits,
or is reasonably suspected of having committed, an offence
which, if he were actually subject to this Act, would be an
offence under Part V,

he shall, in relation to that offence or suspected offence, be treated, for
the purposes of the provisions of this Act mentioned in subsection (1)
and the provisionsof thisAct relating to dealing summarily with charges,
as having been subject to this Act when the offence was committed or
is suspected of having been committed and as continuing to be subject
to thisAct thereafter.

(3) Where by virtue of either or both of subsections (1) and (2) a
personistreated asbeing at any time subject to thisAct, such treatment
shall extend to him-

(a) if he holds any rank in the armed forces, as to a person
having that rank;

(b) in any other case, as to a person having the rank which he
held when he was last actually subject to thisAct:

Provided that, when he has been sentenced for the offence in
question and the sentence has been confirmed, the said treatment shall
extend to him (in any case) as an officer or serviceman, as the case

may be.
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(4) Where apart from this subsection any provision of this Act
would under subsection (3) apply to a person, in relation to different
offences, asto a person having different ranks, it shall apply to him as
to a person having the lower or lowest of those ranks.

142. (1) A person shall not be tried by court martial or have a
charge against him dealt with summarily for an offence under Part V,
other than an offence under section 25, section 26 or section 31 (1) (a),
unlessthetrial is begun within three years after the commission of the
offence, any period during which he wasillegally absent or a prisoner
of war being disregarded:

Provided that-

(i) inthe case of an offence under section 69, where any writ-
ten law requires that proceedings for the corresponding
civil offence shall be brought within a particular time,
that timelimit shall apply tothetrial of the offence under
that section instead of three years (the same periodsbeing
disregarded); and

(i) subject to any time limit applicable by virtue of para-
graph (i) of this proviso, a person may be tried by court
martial for a civil offence committed outside Kenya
notwithstanding that it was committed more than three
years before the beginning of the trial, if the Attorney-
General consentsto thetrial.

(2) A person shall not betried by court martial for an offence under
Part V, other than an offence under section 25, section 26 or section 31
(2) (@), unlessthetria isbegun within three months after he ceasesto be
actually subject to thisAct, or thetrial isfor acivil offence committed
outside Kenya and the Attorney-General consentsto thetrial.

(3) Where a person who has committed an offence under section
31(1) (a) (otherwisethan on active service) hassince the offence served
asamember of the armed forces continuously in an exemplary manner
for not less than three years, he shall not be tried for that offence.

143. (1) Nothing in this Act restricts the offences for which a
person may betried by acivil court, or the jurisdiction of acivil court
to try a person subject to thisAct for an offence other than an offence
under Part V.

(2) Where a person-
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(a) istried by acivil court for acivil offence; and

(b) has already been sentenced to or awarded punishment for
an offence under Part V consisting of an act or omission
that constitutes (whether wholly or in part) the civil offence,

Cap. 2 section 63 of the Interpretation and General Provisions Act
shall be construed as if the words “but shall not be liable
to be punished twice for the same offence” were omitted
therefrom, but the civil court shall, in sentencing the person,
have regard to the punishment imposed in respect of the
offence under Part V.

Persons ot to be 144. (1) Where a person subject to thisAct-

tried under thisAct

for off aready . L
d?;:oszgcﬁ f (@) has been tried for an offence by a competent civil court or

under Part V, or has had an offence committed by him taken
into consideration by any such court or by a court martial
in sentencing him; or

(b) has been charged with an offence under Part V, and has
had the charge dismissed, or has been found guilty on the
charge, by his commanding officer or the appropriate superior
authority; or

(c) has had an offence condoned by his commanding officer,

he shall not beliablein respect of that offenceto betried by court martial
or to have the case dealt with summarily.

(2) For the purposes of this section-

(a) aperson shall not be deemed to have beentried for an offence
under Part V if confirmation is withheld of a finding that he
isguilty of the offence;

(b) a person shall not be deemed to have had an offence
committed by him taken into consideration by acourt martial
in sentencing him if confirmation of the sentence of the court
martial iswithheld or the sentence is quashed;

(c) acase shall be deemed to have been dealt with summarily
by the commanding officer or appropriate superior authority
notwithstanding that the finding of that officer or authority
has been quashed, or the award of that officer or authority
quashed or varied, on the review thereof;

(d) an offence shall be deemed to have been condoned by the
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commanding officer of a person alleged to have committed
the offence if, and only if, that officer or any officer authorized
by himinrelation to the alleged offence haswith knowledge
of al relevant circumstancesinformed him that hewill not be
charged therewith;

(e) aperson ordered under section 52 (2) to be imprisoned for
an offence under that section shall be deemed to have been
tried by court martial for the offence.

(3) Where confirmation of a finding of guilty is withheld, the
accused shall not be tried again by court martial for the offence unless
the order convening the second court martial is issued not later than
twenty-eight days after the promulgation of the decision to withhold
confirmation.

(4) Except asprovided by the foregoing provisionsof thissection,
proceedingsfor an offence under Part V (whether before acourt martial
or before a commanding officer or appropriate superior authority) shall
not be barred on the ground of condonation.

ParT XI—FORFEITURES AND DEDUCTIONS

145. (1) No forfeiture of the pay of an officer or serviceman
shall be imposed unless it is authorized by this Act, and no deduction
from such pay shall be made unless it is authorized by this Act or
prescribed.

(2) Notwithstanding that deduction is ordered from the pay of an
officer or serviceman, he shall (subject to any forfeiture) be allowed to
remain in receipt of pay at a rate not less than that prescribed for the
purposes of this section.

(3) Notwithstanding that forfeiture of pay of an officer or
serviceman for any period has been ordered, he shall be allowed to
remain in receipt of pay at a rate not less than that prescribed for the
purposes of this section, but any amount which he should haveforfeited
for that period may be recovered from him by deduction from pay after
the end of the period.

(4) Any amount authorized to be deducted from the pay of an
officer or serviceman may be deducted from any balance (whether or not
representing pay) which may be due to him as an officer or serviceman,
and references in this Act to the making of deductions from pay shall
be construed accordingly.

146. (1) The pay of an officer or serviceman shall be forfeited-
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absence from duty

120f 1978, Sch,, (a) for any day of absence in circumstances which constitute

17 0f 1979, Sch. an offence under section 31 or section 32 or, if the Chief of
General Staff or an officer authorized by him so directs, for
any day of other absence without leave (other than absence
by reason of having been captured by the enemy);

(b) for any day of imprisonment or active service punishment to
which heis sentenced by acourt martial or whichisawarded
by his commanding officer or the appropriate superior
authority, or imprisonment of any descriptionto which heis
liable by virtue of a sentence or order of acivil court;

(c) where he is convicted or found guilty of an offence under
Part V, for any day (whether before or after he is convicted
or found guilty) on which he is in hospital on account of
sickness or injury certified by a medical officer to have been
occasioned by the offence.

(2) The pay of an officer or serviceman shall be forfeited for any
day of absence by reason of his having been captured by the enemy;, if
the Defence Council is satisfied that-

(a) he was captured through disobedience of orders or wilful
neglect of hisduty; or

(b) having been captured hefailed to take any reasonabl e steps
available to him to rejoin the armed forces; or

(c) while in captivity he served with or aided the enemy in
the prosecution of hostilities or in the taking of measures
calculated to influence morale, or in any other way
whatsoever not authorized by international usage.

(3) Time shall be computed for the purposes of this section (and
in particular, asto the counting or disregarding of parts of days) in the
prescribed manner.

Deductions for 147. (1) Where a fine is imposed on an officer or service man under
penalties this Act, the amount of the fine may be deducted from his pay.

(2) Where an officer or serviceman is charged with a civil offence
(whether within or outside Kenya) and is sentenced or ordered by the
court to pay any fine, penalty, damages, compensation or costs, and
the whole or part thereof is met by a payment made by or on behalf
of any service authority, the amount of the payment may be deducted
from his pay.
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148. (1) Without prejudice to the provisions of thisAct asto the
imposition of stoppages as a punishment, the following provisions shall
have effect where, after the prescribed investigation, it appears to the
Commander or an officer authorized by him in writing that any loss of,
or damageto, public property has been occasioned by any wrongful act
or negligence of an officer or serviceman (in this section referred to as
the person responsible).

(2) The Commander or authorized officer may order the person
responsible to pay a specified sum as or towards compensation for the
loss or damage, and any such sum may be deducted from his pay, so far
asit has not otherwise been paid by the person responsible.

(3) No order shall be made under subsection (2) if, in proceedings
before a court martial, the commanding officer or the appropriate
superior authority, the person responsible-

(a) has been exonerated by a finding that he was not guilty of
the wrongful act or negligence in question; or

(b) has been awarded stoppages in respect of the same loss or
damage,

but otherwise the fact that such proceedings have been brought in
respect of the wrongful act or negligence in question shall not prevent
the making of an order under subsection (2).

149. (1) Where damage occurs to any premises in which one or
more units of the armed forces, or parts of such units, are quartered
or billeted, or any fixtures, furniture or effects in or belonging to
such premises are damaged or lost, and it appears on investigation
in the prescribed manner that the damage or loss was occasioned by
the wrongful act or negligence of persons belonging to any of the
units or parts of units but that those persons cannot be identified, any
person belonging to any of the units or parts of units may be required
to contribute in the prescribed manner, towards compensation for the
damage or loss, such amount as may be determined to be just, and the
amount may be deducted from his pay.

(2) Subsection (1) extendsto vehicles, aircraft, shipsand trainsin
which units or parts of units of the armed forces are being transported,
and reference to premises, quartering and occupation shall be construed
accordingly.

150. A forfeiture or deduction imposed under any of sections
146, 147, 148 and 149 or under regulations made under this Act
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may be remitted by the Commander, or by such authority as may be
prescribed.

Part XII—BILLETING AND REQUISITIONING OF VEHICLES
Billeting

151. At any time when this section is in operation by virtue of
an order under section 168, an officer not below the rank of major or
corresponding rank commanding a unit of the armed forces may, if he
considers it necessary for the purpose of securing accommodation for
members of the armed forces or their vehicles, issue a billeting order
requiring the police officer in charge of police for a specified area to
provide billets at specified places in that area for a specified number of
members of the armed forces, or for a specified number of vehicles of the
armed forces, or for both, and this sub-Part shall apply accordingly.

152. (1) Billets for persons may be required to be provided-

(a) in any hotel (whether licensed or not) or in any other
premises occupied for the purposes of abusiness consisting
of or including the provision of sleeping accommodation
for reward; or

(b) in any other building to which the public habitually have
access, whether on payment or otherwise, or whichiswholly
or partly provided or maintained out of public funds; or

(c) in any dwelling, outhouse, warehouse, barn or stables, but
not in any other premises.

(2) Billets for vehicles may be required to be provided in any
building or on any land.

153. (1) Where abilleting order has been produced to the police
officer in charge of police for the specified area, he shall, on the demand
of the officer commanding a unit of the armed forces, or on the demand
of an officer or serviceman authorized in writing by such an officer,
billet on the occupiers of premises which fall within section 152, and
are at one of the places specified in the billeting order, such number of
persons, vehicles as may be required by the officer or serviceman, not
exceeding the number specified in the billeting order.

(2) The police officer in charge of police shall exercise his

functions under this section in such manner asin hisopinion will cause
least hardship to persons on whom billeting takes place.
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(3) The police officer in charge of police may, to such extent and
subject to such restrictions as he thinks proper, authorize any police
officer to exercise his functions under this section on his behalf, and the
foregoing provisions of this section shall apply accordingly.

154. (1) Where persons are billeted in pursuance of a billeting
order, the occupier on whom they are hilleted shall furnish such
accommodation and meals as the officer or serviceman demanding the
billets may require, not exceeding such accommodation and meals as
may be prescribed.

(2) Where vehicles are billeted in pursuance of abilleting order,
the occupier on whom they are billeted shall furnish standing room for
the vehicles.

(3) Where persons or vehicles have been hilleted in pursuance
of ahilleting order, they may continueto be billeted, so long as section
151 isin operation, for such period asis requisite, and the allotment
of the billets among the persons or vehicles concerned may be varied
from time to time.

(4) The occupier on whom any person or vehicleis billeted shall
be entitled to receive the prescribed payment for the billeting:

Provided that no payment shall be required in respect of vehicles
billeted otherwise than in a building unless the land on which they are
billeted-

() has its surface made up for the passage or parking of
vehicles; and

(i1) isnot land where vehicles are normally allowed to stand
free of charge irrespective of the persons by whom they
are owned or driven.

(5) Payment for hilleting shall be made-

(a) at least once in every seven days, where the hilleting
continues for more than seven days; and

(b) before the persons billeted finally leave, or the vehicle
are finally removed from, the premises where they are

billeted.

Accommodation to
be provided, and
payment therefor.

155. In relation to premises of which there is no occupier, this  Whereno occupier.

sub-Part shall apply asif the person entitled to possession thereof were
the occupier.
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156. (1) Any person who-

(a) isaggrieved by having an undue number of persons hilleted
upon him in pursuance of abilleting order; or

(b) claims that by reason of specia circumstances he should
be exempted from having persons so billeted on him,
either generally or on a particular occasion, may apply to
a tribunal consisting of a person or persons appointed by
the Minister.

(2) On an application under subsection (1) (a), the tribunal may
direct that such number of the persons billeted as may seem just shall
be billeted on some other occupier, or may dismiss the application.

(3) On an application under subsection (1) (b), the tribunal
may grant such exemption as may seem just, or may dismiss the
application.

(4) An application under subsection (1) shall not affect billeting
pending the determination of the application.

157. (1) Where any damage is caused to any premises by the
billeting of persons or vehicles in pursuance of a billeting order, the
occupier may recover from the Government compensati on of an amount
equal to the depreciation of the premises caused by the damage.

(2) Where any person, other than the recipient of compensation
under subsection (1), hasany interest in the premises, being an interest
the value of which is depreciated by the damage, he shall be entitled
to recover from the recipient such part of the compensation as may be
just.

(3) The Resident Magistrate’'s Court shall have jurisdiction to
deal with any claim arising under subsection (1) or subsection (2),
irrespective of the amount of the claim.

158. (1) In relation to persons employed with the armed forces
and not entitled under the foregoing provisions of this sub-Part to be
billeted, being persons of such descriptions as may be prescribed,
those provisions shall apply as they apply in relation to members of
the armed forces.

(2) The foregoing provisions of this sub-Part apply to and in

respect of aircraft, ships and boats as they apply to and in respect of
vehicles, and in relation to ships and boats “land” includes water.
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159. At any timewhen thissectionisin operation by virtue of an orders

order made under section 168, an officer not below the rank of major

or corresponding rank commanding any part of the armed forces may,

if it is necessary in the interests of defence or public safety and the
necessity is such as to afford reasonable justification for the causing

of any hardship that may result to any person having an interest in or

right over the vehicles, issue a requisitioning order authorizing the
requisitioning of specified vehicles, or of a specified number of vehicles

of a specified description, from among the vehicles in a specified area

for meeting the needs of any specified unit of the armed forces or any

part thereof.

Requisitioning of
160.(1) A requisitioning order may be issued to the officer ygigles

commanding any part of the armed forces, and that officer, or any officer

or serviceman authorized by him in writing, may give directions for

the provision-

(a) in so far as the requisitioning order authorizes the
requisitioning of specified vehicles, of all or any of those
vehicles;

(b) insofar asthe order authorizestherequisitioning of vehicles
of a specified description, of the number of vehicles of that
description specified in the order or any lesser number of
such vehicles.

(2) A direction under subsection (1) given as respects a vehicle
shall be adirection given to the person having possession of thevehicle
either-

(a) to furnish it immediately at the place whereiit is; or

(b) to furnish it at a place within one hundred miles from the
premises of that person, at a time specified by the officer or
serviceman giving the direction:

Provided that no direction shall be given under paragraph (b) as
respects avehicle which is neither mechanically propelled nor atrailer
normally drawn by a mechanically-propelled vehicle.

(3) If the officer to whom the requisitioning order was issued, or
any officer or serviceman authorized by him in writing-

(@) is satisfied that a person who has been directed to furnish a
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vehicle under subsections (1) and (2) has refused or failed
to furnish it in accordance with that direction; or

(b) hasreasonable groundsfor believing that it isnot practicable
without undue delay to give such a direction to the person
having possession of the vehicle,

he may take, or authorize any officer or serviceman to take, possession
of thevehicle; and, where possession istaken of avehiclein pursuance
of this subsection, this sub-Part shall, with the necessary modifications,
apply as if the vehicle had been furnished by the person having
possession of the vehicle in accordance with a direction to furnish it
immediately at the place where it is, and, in particular, payment shall
be made therefor asif it had been so furnished.

(4) The police officer in charge of police for any area specified in
arequisitioning order shall, on being so requested by or on behalf of the
officer to whom the requisitioning order was issued, give instructions
for securing that so far as practicable police officers will be available,
if required, for accompanying officers or servicemen requisitioning
vehicles in pursuance of the requisitioning order.

161. Where a vehicle has been furnished in pursuance of a
requisitioning order, it may be retained, so long as section 159 isin
operation, for any period for which it is required for any purpose
connected with the needs of the armed forces.

162. A requisitioning order may require any person to furnish a
vehicle for the purpose of its being purchased by the Government.

163. (1) The person by whom avehicleisfurnished in pursuance
of arequisitioning order, otherwise than for the purpose of its being
purchased, shall be entitled to be paid-

(a) asum for the use of the vehicle calculated, by referenceto
the period for which possession of the vehicle is retained,
at the rate of payment commonly recognized or generally
prevailing in the area at the time at which the vehicle is
furnished or, if no such rate isreadily ascertainable, at such
rate as may be just; and

(b) asum equal to the cost of making good any damage caused
to the vehicle, not being damage resulting in its total loss
or damage attributable to fair wear and tear, which may
have occurred during the period for which possession of the
vehicleisretained and which has not been made good during
that period by the Government; and
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(¢ if, during the said period, atotal loss of the vehicle occurs,
asum equal to the value of the vehicle immediately before
the occurrence of the damage which caused the loss,

and in paragraph (b) “fair wear and tear” means such fair wear and tear
as might have been expected to occur but for the fact that the vehicle
was requisitioned.

(2) The person by whom avehicle is furnished in pursuance of
arequisitioning order for the purpose of its being purchased shall be
entitled to be paid the value of the vehicle at the time at which it is
furnished.

(3) Whereavehicleisfurnished in pursuance of adirection under
section 160 (2) (b)-

(a) for the purposes of paragraphs (a) and (b) of subsection
(2) of thissection (if that subsection applies), the period for
which possession of the vehicle isretained shall be deemed
to begin at the time when the direction is given, and for the
purposes of subsection (2) of this section (if that subsection
applies) the vehicle shall be deemed to have been furnished
at that time;

(b) in addition to the payments provided for by subsection (1)
or subsection (2) of this section, the person by whom the
vehicle is furnished shall be entitled to be paid the amount
of any expenditurereasonably incurred by himin complying
with the direction.

(4) Where adirection to furnish avehicle is given under section
160 (2) (b), and after the giving of the direction any damage occursto the
vehicle (whether or not resulting initstotal 10ss), if the damage prevents
the vehicle being furnished in accordance with the requisitioning order
theforegoing provisions of this section shall apply asif the vehicle had
been furnished and had been furnished otherwise than for the purpose
of its being purchased (notwithstanding that it may have been required
to be furnished for the purpose of its being purchased), subject however
to the following modifications, that is to say-

(a) paragraphs (a), (b) and (c) of subsection (1) of this section
shall have effect asif for the period therein mentioned there
were substituted the period beginning with the giving of the
direction and ending immediately after the occurrence of
the damage;

www.kenyalaw.org



98 CAP. 199 Armed Forces [Rev. 2009

(b) paragraph (b) of subsection (3) of this section shall have
effect as if “ in complying with” there were replaced by
“by reason of anything done for the purpose of complying
with”.

(5) Where a person is required by a direction to furnish a
vehicle-

(a) he shall notify the details of the requisitioning and of any
payment thereof to any person whom he knows to have an
interest in the vehicle; and

(b) any person having such aninterest shall be entitled to recover
from him such part (if any) of the payment received by him
for the vehicle as may be just.

(6) Where, during the period for which possession of avehicleis
retained, atotal loss of the vehicle occurs, then-

(a) for the purposes of paragraphs (a) and (b) of subsection
(1), that period shall be deemed to have come to an end
immediately after the occurrence of the loss; and

(b) no claim shall be made for the return of the vehicle (if it
still exists), or for any payment in respect thereof other than
such asis provided for by subsection (1).

(7) The Resident Magistrate’s Court shall havejurisdiction to deal
with any claim arising under this section irrespective of the amount of

the claim.

Avol dgnge of 164. In deciding which, of alternative vehicles, is to be specified in

hardship in arequisitioning order or isto be the subject of adirection under section

requisitioning o . - .

vehicles 160, the person issuing the direction given shall act in such manner as

14of 1971, Sch. will in his opinion cause least hardship.

Issue of search 165. If a magistrate is satisfied that a person has failed to afford

warran. facilitiesfor inspection which he hasbeen required to afford by or under
regul ations made under section 227 (1) (t), he may issueasearch warrant
authorizing a named police officer to enter any premises within which
the facilities are required, accompanied by that person, at any time
between six o' clock in the morning and nine o’ clock in the evening,
and to inspect anything which may be found therein.

Damage by vehicles 166. The person using a vehicle for the purpose of its being

being deliveredfor ~ furnished in pursuance of a direction under section 160 (2) (b) shall be

requisitioning. deemed, as respects any claim in respect of injury or damage to any
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other person or property, to be so using the vehicle as a servant of the
Government, and section 4 of the Insurance (M otor Vehicles Third Party
Risks) Act shall not apply to the use of avehicle for that purpose.

167. (1) Subject to this section, the foregoing provisions of this
sub-Part, except those provisions which relate only to mechanically-
propelled vehicles and trailers normally drawn thereby, apply toand in
respect of aircraft, ships, boats, horses, mules, donkeys, camels, food,
forage, fuel and stores as they apply to and in respect of vehicles.

(2) Where stores are required for, and can be conveyed with, a
vehiclewith respect to which adirection is given under section 160 (2)
(b), such adirection may be given as well in relation to the stores as
in relation to the vehicle, and the foregoing provisions of this sub-Part
shall apply accordingly:

Provided that section 163 (4) shall not apply, but, if after the
directionisgiven thefurnishing of the storesisprevented by damageto
them or to the vehicle, such payment (if any) shall be made in respect
of the stores as may be just in all the circumstances.

(3) Inthissection, “stores” meansany chattel (other than avehicle,
aircraft, ship, boat, horse, mule, donkey or camel, or food, forage or
fuel) which isrequired for, or for use in connexion with-

(a) persons, vehicles, aircraft, ships or boats billeted
or to be billeted in pursuance of a billeting order or
otherwise temporarily accommodated or to be temporarily
accommodated; or

(b) vehicles, aircraft, ships, boats, horses, mules, donkeys
or camels furnished or to be furnished in pursuance of a
requisitioning order.

Supplemental

168. Whenever it appearsto the President that the public interest
so requires, he may, by order inthe Gazette, direct that either or both of
sections 151 and 159 shall come into operation for a specified period,
either generally or in respect of a specified area, and that section or those
sections, as the case may be, shall thereupon come into operation and
remain in operation for the specified period.

ParT XIII—CoMMIsSIONING OF OFFICERS AND
ENLISTMENT OF SERVICEMEN

169. (1) The Defence Council may, in the name of the President,
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grant acommission in the armed forces to a citizen of Kenyawho has
been recommended for acommission in that service by acommissions
board established by regulations made under thisAct.

(2) Every person who is granted a commission shall, on being
granted the commission, take an oath of allegiance in the form in the
Second Schedule.

170. (1) A commission may be either-
(a) aregular commission; or

(b) ashort service commission, that isto say acommission for
a term of years not exceeding five in the first instance.

(2) An officer holding a regular commission who retires from the
armed forces with a pension or gratuity shall thereupon be transferred
to the reserve, and shall servein it until the age of-

(a) sixty-five years in the case of an officer retiring with the rank
of major-general or corresponding rank or above; or

(b) fifty-five years in the case of an officer retiring with the rank
of colonel or corresponding rank or above; or

(c) the age of fifty years in the case of a person retiring with the
rank of lieutenant-colonel or corresponding rank or below.

(3) An officer holding a short service commission who completes
the term of his commission with a pension or gratuity shall on such
completion be transferred to the regular reserve and shall remainin it
for aperiod of three years.

171. (1) The Commander may terminate the commission of
any officer during the first eighteen months of the officer’s actual
commissioned service.

(2) The Defence Council may terminate the commission of any
officer of the rank of major or corresponding rank or below.

(3) The President may terminate the commission of any officer
above the rank of major or corresponding rank or above.

172. Any person authorized in that behalf by the Defence

Council may recruit servicemeninto the armed forcesin the prescribed
manner.
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173. (1) A person offering to enlist in the armed forces shall  Enlistment.
be given a notice in the prescribed form setting out the questions to
be answered on attestation and stating the general conditions of the
enlistment, and a recruiting officer shall not recruit any person unless that
person satisfies him that he has been given such a notice, understands
it and wishesto enlist.

(2) Arecruiting officer shall not recruit a person under the apparent
age of eighteen years unless written consent to the enlistment has been
given by his parents or guardian or, where his parents or guardian are
dead or unknown, by the District Commissioner of thedistrictinwhich
the person resides.

(3) A recruiting officer shall not recruit a person who is not a
citizen of Kenya.

(4) A person on attestation shall take an oath of allegiancein the
form in the Second Schedule.

174. (1) Theterm for which aperson who has apparently attained  Term of enlistment.
the age of eighteen years may enlist shall be one of the prescribed
periods of colour service (not exceeding twelve years) beginning on
the date of his attestation.

(2) The period for which aperson who has not apparently attained
the age of eighteen years may enlist shall be a period of colour service
ending the prescribed number of yearsafter he attainsthe age of eighteen
years (the prescribed number not being greater than twelve).

(3) In reckoning the service of a serviceman, there shall be
excluded therefrom-

(a) all periods during which he has been absent from his duty
by reason of -

(i) imprisonment; or
(i1) desertion; or
(ii1) absence without |eave exceeding seven days; and
(b) any period ordered by a court martial to be forfeited.
(4) A serviceman who is of good character, may, withintwo years
before completing his period of colour service, with the approval of the

competent service authority, re-engage for such further period of colour
service as may be prescribed:
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Provided that, except as provided by subsection (5), the further
period of colour service, together with the previous period of colour
service, shall not exceed atotal continuous period of twenty-one years
colour service from the date of hisoriginal attestation or the date upon
which he apparently attained the age of eighteen years, whichever is
the later.

(5) A serviceman who has completed a period of twenty-one
years' colour service may, with the approval of the competent service
authority, continue to serve from year to year in al respects as if his
period of colour service were still unexpired:

Provided that he may at any time give to his commanding officer
three months' notice that he wishes to be discharged, and on the
expiration of that notice he may claim to be discharged.

(6) A serviceman who compl etes his period of colour service (and
any period by which hisserviceis prolonged under subsection (5) of this
section or under section 175) or isotherwise discharged (other than under
section 176, section 177 or section 178) shall thereupon be transferred
tothereserve, and shall serveinit for aperiod of threeyears (or for any
longer period which may be provided for in his terms of enlistment or
re-engagement), but not in any case after he has compl eted twenty-one
years’ colour service or has reached the age of forty-five years.

175. Any officer who is due to retire or who completes the
term of his commission, and any serviceman whose period of colour
service expires, during a state of war, insurrection, hostilities or public
emergency or at atimewhen heison active service may beretained in
the armed forces and his service prolonged for such further period as
the Defence Council may determine.

176. A serviceman may be discharged by the competent service
authority at any time during his period of colour service -

(a) if, within two years after the date of his attestation, his
commanding officer considers that he is unlikely to be an

efficient member of the armed forces; or

(b) for activities or behaviour likely to be prejudicial to the
preservation of public security; or

(c) if heis convicted of acivil offence; or

(d) if he is pronounced by a medical officer to be mentally or
physically unfit for further service; or
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(e) on reduction of establishment; or

(f) at his own regquest on compassionate grounds; or

(g) if for any reason his services are no longer required; or
(h) if heis granted a commission; or

(i) if heissentenced by court martial to be dismissed from the
armed forces.

177. A serviceman may claim to be discharged at anytime within
three months after the date of his attestation on payment of the sum of
two hundred shillings:

Provided that-

(i) subsections (2) and (5) of section 180 shall not apply to
a serviceman discharged under this section;

(i1) no serviceman may claim to be discharged during astate
of war, insurrection, hostilities or public emergency or
at atime when he is on active service.

178. A warrant officer who is reduced to the rank of private or
corresponding rank may thereupon claim to be discharged, except during
astate of war, insurrection, hostilities or public emergency or at atime
when he is on active service.

179. (1) Notwithstanding anything in this Part, a serviceman is
not entitled to be discharged or transferred to thereserve at atime when
he has become liable, as a person subject to thisAct, to be proceeded
against for an offence under Part V.

(2) Notwithstanding anything in this Part, a serviceman who is
serving a sentence of imprisonment in respect of an offence under Part
V is not entitled to be discharged or transferred to the reserve during
the currency of the sentence.

180. (1) Subject to this Part, every serviceman becoming entitled
or liableto be discharged shall be discharged with all convenient speed,
but until discharged he shall remain subject to thisAct.

(2) When a serviceman who is entitled or liable to be discharged

is serving outside Kenya, he shall be returned to Kenya free of cost
with all convenient speed and shall be discharged on his arrival there
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or, if he consents to his discharge being delayed, within six months
after hisarrival.

(3) A serviceman shall not be discharged unless his discharge has
been authorized by order of the competent service authority.

(4) Every serviceman shall be given on his discharge a certificate
of discharge containing the prescribed particulars.

(5) A serviceman who is discharged in Kenya shall be entitled
to be conveyed free of cost from the place where he is discharged to
the place stated in his attestation paper to be the place where he was
attested, or to any place in Kenya at which he intends to reside and to
which he can be conveyed at no greater cost.

181. (1) Where aperson has made the prescribed declaration upon
his attestation and has thereafter received pay as a serviceman-

(a) the validity of hisenlistment shall not be called in question
on the grounds of any error or omission in his attestation

paper;

(b) if, within a period of three months from the date on which
he made the declaration, he claims that his enlistment is
invalid by reason of non-compliance with the requirements
of this Act or any other matter whatsoever (not being an
error or omission in his attestation paper), the claim shall
be submitted to the Defence Council as soon as may be,
and if the claim is well founded the Defence Council shall
cause him to be discharged with all convenient speed; but if
no such claim is made within that period, or if the Defence
Council isof opinion that the claim isunfounded, the person
concerned shall be deemed to have been validly enlisted
notwithstanding any such non-compliance or other matter
and he shall be a serviceman until his discharge.

(2) Whereaperson hasreceived pay asaserviceman without having
previously made the prescribed declaration upon his attestation-

(@) he shall be a serviceman until discharged;

(b) he may claim to be discharged at any time within three
months after the first day in respect of which he has received

pay.

(3) Nothing in this section shall prejudice the determination of
any question as to the term for which a person enlisted or prevent the
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discharge of a person who has not claimed his discharge.
PART XIV—THE RESERVES

182. (1) Every officer and every serviceman who is liable to be
transferred to the regular reserve shall until transferred remain subject
to thisAct.

(2) When an officer or a serviceman who falls to be transferred
to the regular reserve is serving outside Kenya, he shall be returned to
Kenyafree of cost with all convenient speed and shall betransferred to
the regular reserve on his arrival there or, if he consents to his transfer
being delayed, within six months after hisarrival.

(3) A serviceman who istransferred totheregular reserveinKenya
shall be entitled to be conveyed free of cost from the place where he
istransferred to the place stated in his attestation paper to be the place
where he was attested, or to any placein Kenya at which he intends to
reside and to which he can be conveyed at no greater cost.

183. (1) The volunteer reserve, if the Defence Council decides
in pursuance of section 4 that there shall be one, shall consist of such
officers and servicemen as the Defence Council determines.

(2) Commissions in the volunteer reserve shall be granted and
may be terminated in the same manner asis provided in relation to the
regular force by sections 169 and 171.

(3) Servicemen may be enlisted into the volunteer reserve, and
when enlisted shall serve in the volunteer reserve, in the same manner
asisprovidedinrelationtotheregular forcesby sections 172, 173, 175,
176, 177, 178,179, 180 and 181, and those sections shall apply mutatis
mutandis in relation to enlistment and servicemen enlisted into the
volunteer reserve as they apply to enlistment and servicemen enlisted
into the regular forces.

184. (1) Every reservist isliable to be called out for training for
aperiod not exceeding, or for periods not exceeding in the aggregate,
twenty-eight days in any one year.

(2) A reservist, during any training for which he is called out,
may be posted or attached to and trained with any unit of the armed
forces.

185. (1) The President may, by notice in the Gazette, at any time

when he considers it necessary, call out reservists (whether by class or
by name) temporarily-
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(a) to strengthen the regular force in time of war; or

(b) to support the civil power in the maintenance of order in
the event of disturbances, for aperiod not exceeding twenty-
eight days.

(2) The President in such notice may give or authorizethe Minister
to give such directions as may seem necessary or proper for facilitating
the calling out of the reservists.

(3) Every such notice and all such directions shall be obeyed, and
every reservist called out by the notice shall attend at the place and time
appointed by the notice or the directions, and after that time shall be
deemed to be called out on temporary service.

186. (1) At any time when Part 111 of the Preservation of Public
Security Act isin operation (whether generally or in apart of Kenya),
the President may, by proclamation, call out reservists (whether by class
or by name) on permanent service, either generally or (asthe case may
be) in that part of Kenya.

(2) The President in such proclamation may give or authorize the
Minister to give such directions as may seem necessary or proper for
facilitating the calling out of the reservists.

(3) Every reservist who is an officer called out on permanent
service is liable to serve until his services are no longer required, but
in any case not beyond the age limits specified in section 170 (2),
irrespective of whether he held aregular commission or ashort service
commission, together with such further period as the Minister may
determine.

(4) Every reservist who is a serviceman called out on permanent
serviceisliableto serveasaserviceman until hisservicesare nolonger
required, but in any case not longer than the remainder of his period of
service in the reserve together with such further period as the Minister
may determine.

187. (1) Any reservist who, without leave lawfully granted or
other reasonable excuse, fails to report when called out under this Part
shall-

(a) if called out under section 184 or section 185, be guilty of
absence without leave within the meaning of section 32;
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(b) if called out under section 186, be guilty, according to the
circumstances, of desertion within the meaning of section
31, or of absence without leave within the meaning of
section 32.

(2) Section 70 appliesto reservists who commit an offence under
this section as it applies to persons otherwise subject to thisAct.

188. Where a reservist fails to report when called out and his
absence continues for not less than twenty-one days, an entry of such
absence shall be made by an officer in the service books, and such entry
shall be primafacie evidence of the fact of such absence.

189. A reservist who has completed his period of service in the
reserve shall be released from the reserve, unless-

(a) heison active service; or
(b) the reserve has been called out on permanent service; or
(c) at the expiration of the period he stands charged as aperson
subject to thisAct with the commission of, or isaserviceman
undergoing punishment for, an offence under thisAct;
and, if he stands so charged or issuch aserviceman, hisservice shall be
prolonged and hisrelease deferred until he has been tried and undergone
any punishment awarded in respect of the offence with which he is
charged, or until his punishment is completed, as the case may be.

190. A reservist may bereleased from the reserve by the competent
service authority at any timeif-

() he is pronounced by a medical officer to be mentally or
physically unfit for further service; or

(b) his services for any reason are no longer required.
PArRT XV—THE ARMED FORCES CONSTABULARY
190A. In this Part, “ public establishment” means-
(a) any establishment of the armed forces; and
(b) any building or other premises belonging to, or in the
occupation of, the Government which the Minister, after

consultation with the Minister for thetime being responsible
for matters relating to internal security, may, by notice in
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the Gazette, declare to be a public establishment for the
purposes of this Part.

191. There is hereby established a force, to be known as the
Armed Forces Constabulary, which shall be part of the armed forces,
and which shall consist of a Commandant and such other ranks as the
Minister determines.

192. The Commandant shall, subject to the directions of the
Minister, be responsible for the general control, discipline and
administration of the constabulary.

193. Every member of the constabulary shall on joining the
constabulary make before an officer of the armed forces or before
the Commandant an oath of allegiance in the form in the Second
Schedule.

194. The functions of the constabulary shall be to maintain the
security, protection (including protection against fire and other damage)
and orderly regulation of all public establishmentsand of public property
in the charge of the armed forces.

195. Intheexercise of their functionsunder thisAct, all members
of the constabulary have the like powers and privileges as are by law
accorded to police officers, including the power to carry arms:

Provided that such powers and privilegesdo not apply inrelation
to amember of the constabulary when heisbeyond thelimitsof apublic
establishment, except when that member-

(i) is performing his functions in respect of public property
under the control of the armed forces; or

(i) isincontrol or fresh pursuit of aperson whoisreasonably
suspected of having committed an offence-

(a) in or on such establishment; or

(b) inrelation to public property under the control of thearmed
forces; or

(¢) in relation to a member of the constabulary, or to an officer
or serviceman, or to a person employed in the service of a
unit of the armed forces.

196. (1) Where any person isfound committing, or isreasonably
suspected of committing or having committed, an offence of the kind
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described in paragraph (ii) of the proviso to section 195, a member of
the constabulary may demand his name and address, and if he refuses
or failsto give hisname and addressto the satisfaction of such member,
or if such member has reasonable grounds for believing that unless
arrested the person will escape or cause an unreasonable amount of
delay, trouble or expensein being brought before a court, such member
may without warrant arrest him forthwith.

(2) A person making an arrest under subsection (1) shall-

(a) without unnecessary delay make over the arrested person
to a police officer, who shall take him to the nearest police
station without unnecessary delay; or

(b) in the absence of a police officer, take the arrested person
to the nearest police station.

(3) Where any person has been arrested under subsection (1) of
this section, the officer in charge of the police station to which he has
been brought shall deal with the case in accordance with section 36 of
the Criminal Procedure Code.

197. A member of the constabulary may use arms against any
person who by force prevents or attempts to prevent the lawful arrest
of himself or of any other person in any public establishment:

Provided that-

(i) resort shall not be had to the use of arms under this sec-
tion unlessthe member hasreasonable ground to believe
that he or any other person is in danger of grievous
bodily harm, and that he cannot otherwise effect such
arrest; and

(i1) the use of arms under this section shall be, asfar as pos-
sible, to disable and not to kill.

ParT XVI—CiviL OFFENCES CONCERNING THE
ARMED FOrRCES AND THE CONSTABULARY

198. Any person who-
(a) assaults, resists or wilfully obstructs a member of the
constabulary in the performance of hisdutiesunder thisAct,

or any person acting in the aid of such a member; or

(b) induces or does any act calculated to induce a member of
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the constabulary to neglect or to act contrary to his duty as
such member; or

(c) induces or does any act calculated to induce a member of
the constabulary to commit any breach of discipline or any
act whereby any lawful order given to a member of the
constabulary or any written law with which it is the duty
of amember of the constabulary to comply may be evaded
or infringed,

shall be guilty of an offence and liable to imprisonment for aterm not
exceeding three years, and may be arrested without a warrant by any
member of the constabulary or any police officer.

Procuring and 199. Any person who-

assisting desertion. )
(a) procures or persuades aperson to desert or to absent himself
without leave from the armed forces or the constabulary;
or

(b) knowing that a person is about to desert or absent himself
without leave from the armed forces or the constabulary,
assists him in so doing; or

(c) knowing aperson to be adeserter or absentee without leave
from the armed forces or from the constabulary, conceals
him or assists him in concealing himself or assists in his
rescue from custody,

shall be guilty of an offence and liable, on conviction by acivil court,
to imprisonment for a term not exceeding one year.

Pretending to be a 200. Any person who falsely represents himself to any service

deserter. authority or civil authority to be a deserter or absentee without leave
from the armed forces or from the constabulary shall be guilty of an
offence and liable, on conviction by acivil court, to imprisonment for
aterm not exceeding three months.

Obstructing person in 201. Any person who wilfully obstructs or otherwise interferes

execution of cuty. with an officer or serviceman acting in the execution of his duty shall
be guilty of an offence and liable, on conviction by a civil court, to
imprisonment for aterm not exceeding three months.

Aiding malingering. 202. Any person who-

(a) produces in an officer or serviceman any sickness or
disability; or
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(b) supplies to or for him any drug or preparation calculated
or likely to render him, or lead to the belief that he is,
permanently or temporarily unfit for service,

with a view to enabling him to avoid service in the armed forces,
whether permanently or temporarily, shall be guilty of an offence and
liable, on conviction by a civil court, to imprisonment for a term not
exceeding one year.

203. (1) Any person who acquires any service stores, or solicits Uniawful purchase,

or procures any person to dispose of any service stores, or acts for
any person in the disposing of any service stores, shall be guilty of an
offence and liable, on conviction by acivil court, to imprisonment for
aterm not exceeding two years, unless he proves either-

(a) that hedid not know, and could not reasonably be expected to
know, that the chattels in question were service stores; or

(b) that the chattels in question had (by the transaction with
which he is charged or by some earlier transaction) been
disposed of by order or with the consent of the Government
or of some other person or authority who had, or whom he
had reasonable cause to believe to have, power to give the
order or consent; or

(c) that the chattels in question had become the property of
an officer who had retired or ceased to be an officer, or of
a serviceman who had been discharged, or of the personal
representatives of an officer or serviceman who had died.

(2) A police officer may arrest without warrant any person who
is reasonably suspected of having committed an offence under this
section, and may seize any property which is reasonably suspected of
having been the subject of the offence.

(3) Any person having authority to issue awarrant for the arrest
of a person charged with a crime may, if satisfied by evidence on oath
that a person within his jurisdiction has, or is reasonably suspected of
having, in his possession any property which has been the subject of an
offence under this section, issue a warrant to search for such property
as in the case of stolen goods; and any property reasonably suspected
of having been the subject of such an offence which isfound on such a
search shall be seized by the officer charged with the execution of the
warrant, and that officer shall bring the person in whose possession or
keeping the property is found before a court.
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(4) In this section-

“acquire” meansbuy, takein exchange, takein pawn or otherwise
receive (whether apart from this section the receiving is lawful or
not);

“dispose of” meanssell, offer or exposefor sale, givein exchange,
pledge or otherwise hand over (whether apart from this section the
handing over islawful or not);

“service stores” means any chattels or goods of any description
belonging to the Government, which have been issued for use for the
purpose of thearmed forces, or areheld in storefor the purpose of being
soissued when required, and any chattels or goodswhich had belonged,
and had been issued or held, as aforesaid at some past time.

(5) For the purposes of subsection (3), property shall be deemed
to be in the possession of a person if he has it under his control, and
whether he has it for his own use or benefit or for the use or benefit of
another.

Refusal to receive 204. (1) Any person who-

persons hilleted, etc. . . L
(a) refusesto receive any person hilleted upon himin pursuance

of a billeting order, or without reasonable excuse fails to
furnish him with the accommodation properly required for
him; or

(b) gives or agrees to give to any person billeted upon him
in pursuance of a billeting order any money or reward in
place of receiving any person or vehicle or of furnishing
accommaodation properly required for him; or

(c) obstructsthebilleting in hisbuilding or on any land or water
under his control of any vehicle, aircraft, ship or boat,

shall be guilty of an offence and liable, on conviction by acivil court,
to imprisonment for aterm not exceeding three months.

Enforcement of 205. (1) Any person who-

reguisitioning.

™ ¢ (@) fails to furnish any vehicle or specified thing which he is
directed to furnish in pursuance of arequisitioning order, or
fails to furnish any such vehicle or specified thing at the time

and place at which heisdirected to furnishit; or

www.kenyalaw.org



Rev. 2009] Armed Forces CAP. 199

113

(b) fails to comply with any regulations made under section
227 (1) (v); or

(c) obstructs any officer or other person in the exercise of his
functions under Part XII in relation to the inspection or
requisitioning of vehicles or specified things,

shall be guilty of an offence and liable, on conviction by acivil court,
to imprisonment for aterm not exceeding three months.

(2) In subsection (1), “specified thing” means one of the things,
animals and commodities specified in section 167 (1).

206. (1) Where any official document is issued in connexion
with any pay, pension, allowance, gratuity or other money payable to
any person in respect of his or any other person’s service in the armed
forces, any person who receives, detains or has in his possession that
document-

(a) as apledge or a security for a debt; or

(b) with aview to obtaining payment, from the person entitled
to the pay, pension, allowance, gratuity or other money, of a
debt due either to himself or to any other person,

shall be guilty of an offence.

(2) Any person who hasin his possession without lawful authority
or reasonable excuse (the proof whereof shall lie on him) any such
document as aforesaid, or any official document issued in connexion
with the mobilization or demobilization of the armed forces or any part
or member thereof, shall be guilty of an offence.

(3) Any personwho isguilty of an offence under this section shall
beliable, on conviction by acivil court, to imprisonment for aterm not
exceeding six months.

(4) For the purposes of this section, adocument shall be deemedto
beinthe possession of apersonif hehasit under hiscontrol and whether
he has it for his own use or benefit or for the use or benefit of another.

207. (1) Any person who-

(a) without authority, uses or wears any service decoration, or

any badge, insigniaof rank, wound stripe or emblem supplied
or authorized by the President or the Defence Council; or
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(b) usesor wearsany decoration, badge, insigniaof rank, wound
stripe or emblem so nearly resembling any service decoration
or any badge, insignia of rank, wound stripe or emblem
supplied or authorized as aforesaid, as to be calculated to
deceive; or

(c) falsely represents himself to be a person who is or has
been entitled to use or wear any service decoration or any
badge, insignia of rank, wound stripe or emblem supplied
or authorized as aforesaid,

shall be guilty of an offence:

Provided that this subsection shall not prohibit the wearing of
brooches or ornaments representing service badges.

(2) Any person who purchases or takes in pawn any service
decoration awarded to any member of the armed forces, or solicits or
procures any person to sell or pledge any such decoration, or acts for
any person in the sale or pledging thereof, shall be guilty of an offence,
unless he proves that at the time of the alleged offence the person to
whom the decoration was awarded was dead or had ceased to be a
member of the armed forces.

(3) Any person who isguilty of an offence under this section shall
beliable, on conviction by acivil court, to imprisonment for aterm not
exceeding three months.

ParT XVII—VIsITING FORCES
208. In this Part-

“appropriate authority”, in relation to a country, means such
authority as is appointed by the government of that country for the
purposes of this Part;

“civilian component” meansthe civilian personnel accompanying
avisiting force, who are employed in the service of the visiting force
or are employed by an authorized service organization accompanying
avisiting force, and who are not stateless persons or citizens of Kenya
or persons ordinarily resident in Kenya;

“dependant” means a person who is not ordinarily resident in
Kenyaand who-

(a) isthe wife or husband of a member of avisiting force; or
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(b) is wholly or mainly maintained or employed by such a
member; or

(c) isin the custody, charge or care, or is part of the family, of
such a member;

“designated country” means a country designated under section
209;

“forces’, in relation to a country, means the naval, military or air
forces of that country;

“member”, in relation to a visiting force, includes a member of
the civilian component of that visiting force, and a dependant;

“sentence” includes any punishment awarded or imposed by a
service court;

“servicecourt”, inrelation to acountry, meansacourt established
under the service law of that country, or any authority empowered
by that service law to investigate or try charges, or any authority
empowered by that service law to review the proceedings of such a
court or authority;

“servicelaw”, in relation to a country, meansthe laws governing
the forces of that country;

“visiting force” means any body of the forces of a designated
country which for the time being is lawfully present in Kenya in
time of peace under atreaty, agreement or arrangement to which the
Government is a party.

209. (1) Where it appears to the President that it is expedient
that this Part should have effect in relation to any particular country,
he may, by order, designate that country as a country to which this Part

applies.

(2) An order under subsection (1) may provide that it shall have
effect subject to limitations or conditions, or that this Part shall apply
with modifications or adaptations.

210. (1) Subject to sections 71 and 72 of the Constitution, the
service courtsand serviceauthorities of adesignated country may, within
Kenya or on board any ship or aircraft belonging to the Government,
exercise over members of avisiting force which belongsto that country
all such powers as are exercisable by them according to the law of the
country.
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(2) Where a sentence has been passed, whether within or outside
Kenya, by a service court of a designated country upon a member
of avisiting force then, for the purposes of proceedings in a court of
Kenya-

(a) the service court shall be deemed to have been properly
constituted; and

(b) the sentence shall be deemed to have been within the
jurisdiction of the service court and to have been in
accordance with the law of the designated country; and

(c) the sentence, if executed according to the tenor of the
sentence, shall be deemed to be lawfully executed.

(3) Any person who is detained in custody in pursuance of
a sentence as respects which subsection (2) has effect is in lawful
custody.

(4) Notwithstanding the foregoing provisions of this section, a
sentence of death passed by a service court of adesignated country shall
not be carried out in Kenya unless under the law of Kenya a sentence
of death could have been passed in asimilar case.

211. (1) A member of avisiting force shall not be prosecuted for
acivil offence unless-

(a) the Attorney-General certifies that-

(i) the offenceisonein relation to which the courts of
Kenyahavethe exclusive or the primary right to exercise
jurisdiction under atreaty, agreement or arrangement to
which the Government is a party; and

(ii) the Minister has not waived that right in respect of that
offence; or

(b) the Attorney-General certifies that, although the offence is
oneinrespect of which aservice court of the country towhich
the visiting force belongs has the primary right to exercise
jurisdiction under a treaty, agreement or arrangement to
which the Government is a party, that right has been waived
in respect of the offence by the service authorities of the
visiting force or by the government of that country:

Provided that a person may be arrested, and a warrant for his
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arrest may beissued and executed, and he may be remanded in custody
or on bail, notwithstanding that a certificate has not been given under

this subsection.

(2) Whereamember of avisiting force hasbeen tried by aservice
court of the country to which the force belongs under the powers

conferred by section 210 (1)-

(a) he shall not be tried for the same offence by a court of
Kenya; and

(b) if he is subsequently convicted by a court of Kenya and
it appears to that court that the conviction is wholly or
partly in respect of acts or omissions in respect of which he
was convicted by the service court, the court of Kenyain
sentencing him shall have regard to any sentence passed by
the service court.

212. (1) For the purposes of this Part, a certificate issued by or on  Proof of certain facts.

behalf of the appropriate authority of a designated country-

(a) that a body of the forces of that country is or was at a
particular time present in Kenya shall, in proceedings
in a court of Kenya, be conclusive evidence of the fact
certified;

(b) that a named person at a particular time either was or was
not amember (whether as a member or as a member of the
civilian component or as a dependant) of a visiting force
of that country shall, in proceedings in a court of Kenya,
be sufficient evidence of the fact, unless the contrary is

proved;
(c) that anamed person-

() on a particular date was sentenced by a service court of
that country to a particular punishment; or

(i) is, or was at a particular time, detained in custody in
pursuance of a sentence passed upon him by a service
court of that country; or

(iii) at aparticular timeand place wastried by aservice court
of that country for a particular offence,

shall, in proceedings in a court of Kenya, be conclusive evidence of

the fact certified.
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(2) Where-

(a) in a certificate issued for the purposes of this section
reference is made to a person by name; and

(b) in proceedings in a court of Kenyareference is made to a
person by that name (whether as a party to the proceedings
or otherwise),

the reference in the certificate and the reference in the proceedings shall
be presumed to be references to the same person, unless the contrary
is proved.

(3) A document purporting to be a certificate issued for the
purposes of this section, and to be signed by or on behalf of aparticular
authority, shall be presumed to be a certificate issued by or on behalf
of that authority, unless the contrary is proved.

(4) Where a document purporting to be a certificate issued for the
purpose of this section-

(a) isonewhich under this section may beissued by or on behalf
of the appropriate authority of a designated country; and

(b) purports to be signed by or on behalf of an authority of
that country,

that authority shall, in any proceeding in acourt of Kenya, be presumed
to be the appropriate authority of that country for the purposes of this
section, unless the contrary is proved.

(5) Where in proceedings in a court of Kenya it is admitted or
proved (whether by means of a certificate or otherwise) that a body of
theforces of adesignated country isor wasat aparticular timepresent in
Kenya, it shall be presumed in those proceedingsthat the body isor was
at that time lawfully present in Kenya, unless the contrary is proved.

Part X VIII—MISCELLANEOUS
213. (1) Officers, warrant officers, non-commissioned officers
and servicemen below the rank of non-commissioned officer shall stand
in relation to each other in the order of precedence in which they are
named in this subsection.

(2) Officers, warrant officers and non-commissioned officers
of the same rank shall, as between themselves, stand in order of
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precedence and command according to any order which may be made
by the President, and where no such order isin force then according to
their seniority reckoned by the date of their respective appointments
to their current rank.

214. Duties or tolls for embarking from or disembarking on any
pier, wharf, quay or landing place, or for passing over any road, ferry
or bridge, shall not be payable in respect of-

(a) members of the armed forces or of any co-operating forces
or of the constabulary, when on duty;

(b) vehicles of the armed forces or of any co-operating
forces;

(c) horses or other animals of the armed forces.

215. No judgment, decree or order given or made against a
member of the armed forces by any court shall be enforced by the
levying of execution on any property in the possession of the person
against whom it isgiven or made whichis public property used by him
for service purposes.

216. (1) Save as expressly provided by thisAct, no pay, service
award, grant, pension or allowance payable to any person in respect of
hisor any other person’s servicein the armed forces shall be capable of
being assigned or charged, and a purported assignment or charge of the
same, or an agreement to assign or charge the same, shall be void.

(2) Save as expressly provided by this Act, no order shall be
made by any court if its effect would be to prevent any person from
receiving money which heis precluded by this section from assigning
and to direct payment thereof to another person.

(3) This section does not prevent-

(a) a court from ordering that a sum of money due from a
member of the armed forces berecovered from money which
heis precluded by this section from assigning; or

(b) asum being paid, out of money which apersonis precluded
by this section from assigning, to that person’s trustee in
bankruptcy for distribution among creditors under the law
relating to bankruptcy.
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217. (1) A person subject to this Act may make a statutory Certain officers
declaration under the Oaths and Statutory Declarations Act outside Mmay take statutory
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Kenya before any officer of the rank of major or corresponding rank or
above (in this section referred to as an authorized officer).

(2) A statutory declaration purporting to have been made before
an authorized officer, and containing in the attestation a statement of
the date on which and the place at which the declaration was made and
of the full name and rank of that officer, shall be admitted in evidence
without proof that the signature is the signature of that officer.

218. (1) Every officer on being commissioned and every
serviceman on enlistment shall give particulars of the place and district
in which he ordinarily resides and the name and address of his next of
kin, and those particulars shall be recorded at the headquarters of his
unit.

(2) The record shall be verified periodically, and it shall be the
duty of the officer or serviceman to report any alteration which may
occur in the recorded particulars.

219. A will made by amember of the armed forceswho hasat law
the capacity to make awill shall be validly executed if it isin writing
and is signed by him in the presence of an officer, who subscribes his
name as witness in the member’s presence, or if it is executed with
the formalities prescribed by any other written law for the execution
of awill.

220. (1) Whereamember of thearmed forcesdiesleaving avalid
will, the paymaster or any officer having in his charge or control any
pay, accumul ation of pay, gratuity or other money or any other movable
property belonging to the member shall pay or deliver it to the executor
of the member.

(2) Where a member of the armed forces dies without leaving a
valid will, the paymaster or any officer having in his charge or control
any pay, accumulation of pay, gratuity or other money or any movable
property belonging to the member shall pay or deliver it to the Public
Trustee together with a copy of the record specified in section 218 of this
Act, and the Public Trustee shall administer and distribute the money
or property in accordance with the Public Trustee Act, or may grant a
certificate as provided in section 4 of that Act.

221. Uniforms and decorations shall not be treated as part of the
estate of adeceased member of thearmed forcesin relationto clamsor
creditors or for any of the purposes of administration under thisAct or
otherwise, and they shall be delivered to the Commander and thereafter
disposed of in the prescribed manner.
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222. In every case of desertion, the movable property of the
deserter in the charge or control of the paymaster or any other officer
(including any money belonging or dueto the deserter) shall be disposed
of in the prescribed manner.

223. (1) The Commander, or any officer authorized by regulations
made under thisAct, may convene aboard of inquiry to investigate and
report on the facts relating to-

(a) the absence of any person subject to thisAct; or
(b) the capture of any such person by the enemy; or

(c) the death of any person where an inquiry into the death is
not required to be held by a civil authority; or

(d) any other matter of a prescribed class,

and a board of inquiry shall, if directed so to do, express their opinion
on any question arising out of any matters referred to the board.

(2) The Defence Council, the Commander or the commanding
officer may convene a board of inquiry to investigate and report on
any other matter.

(3) A board of inquiry shall consist of the prescribed number of
persons, being persons subject to thisAct, and the chairman of the board
shall be an officer not below the rank of lieutenant or corresponding
rank.

(4) Evidencegiven beforeaboard of inquiry shall not beadmissible
against any person in proceedings before a court martial, appropriate
superior authority or commanding officer other than proceedings for
an offence under section 53, or for an offence under section 69 where
the corresponding civil offenceis perjury.

224. (1) Where a board of inquiry inquiring into the absence of
an officer or serviceman reports that he has been absent without leave
or other sufficient cause for a period specified in the report, not being
less than twenty-one days, arecord of the report shall be entered in the
service books.

(2) A record entered in pursuance of subsection (1) shall, unless
the absentee subsequently surrenders or is arrested, or the report of the
board of inquiry is annulled by the Defence Council or a subsequent
board of inquiry, have the like effect as a conviction by court martial
for desertion.
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225. (1) If an officer thinks himself wronged in any matter by
a superior officer or authority and on application to his commanding
officer does not obtain the redress to which he thinks he is entitled, he
may make a complaint in writing to the Defence Council through his
commanding officer and the Commander.

(2) On receiving such a complaint, the Defence Council shall
investigate the complaint and grant any redress which appearsto it to
be necessary.

226. (1) If aserviceman thinks himself wronged in any matter by
an officer (other than his commanding officer) or by a serviceman, he
may make a complaint to his commanding officer.

(2) If aserviceman thinks himself wronged in any matter by his
commanding officer, either by reason of redress not being given to his
sati sfaction on acomplaint under subsection (1) or for any other reason,
he may make a complaint in writing to the Commander through his
commanding officer.

(3) If a serviceman is dissatisfied with the decision of the
Commander under subsection (2), he may make acomplaint inwriting
to the Chief of General Staff through his commanding officer and the
Commander.

(4) Onreceiving acomplaint under this section, the commanding
officer, the Commander or the Chief of General Staff, as the case
may be, shall investigate it and grant any redress which appears to be
necessary.

227. (1) Subject to the powers of the President under this Act
the Defence Council may make regulations for better carrying out
the provisions and purposes of this Act and generally for the good
government of the armed forces and the constabulary, and, without
prejudiceto the generality of the foregoing, such regulations may make
provision with respect to-

(a) the commissioning and appointment of officers, and their
terms of service, retirement, resignation and precedence,
and similar matters;

(b) the enlistment of recruits, including the administration of
oaths and affirmations;

(c) the promotion of officers and servicemen;
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(d) the persons, being members of the armed forces, in whom
command over any service of the armed forces or any part
or member thereof is vested, and as to the circumstancesin
which such command is vested;

(e) the attachment and secondment of officers and servicemen
under Part IV;

(f) with the consent of the Treasury, the pay, allowances, pensions
and gratuities of members of the armed forces, including the
manner of reckoning service before the commencement of
thisAct for pensions and gratuities;

(g9) the seniority in rank, and the pension and other
benefits, of a person who resigns his commission or
is discharged from the armed forces to facilitate his
being granted acommission or hisenlisting in ancther service
of the armed forces;

(h) the periods and terms of serviceinthevolunteer reserve, and
other matters concerning service in the volunteer reserve;

(i) the distribution, organization and duties of the armed
forces;

() the government, discipline, pay and conditions of service
of cadet forces;

(K) thedistribution, posting, transfer, attachment and inspection
of personnel;

(1) the description, supply, use and disposal of arms,
accoutrements, clothing and other stores, including
investigation into losses thereof;

(m) the proper administration and control of establishments
of the armed forces, including prohibiting, regulating or
controlling entry into, presence within, meetings in and traffic
within such establishments;

(n) the discipline, good order and guidance of the armed
forces;

(o) forfeiture of pay and deductions from pay (but not so as
to permit a penal deduction, that isto say a deduction to be
made by reason of the commission of an offence or other
wrongful act or in consequence of negligence), and the
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determination of questions concerning forfeiture of pay and
deductions from pay;

(p) the delegation of any or all of the functions of acommanding
officer under this Act, in specified cases and to a specified
extent, to officers of a specified class;

(q) the execution of sentences of death under thisAct, including
the manner and place where such executionsareto be carried
out and the custody, treatment and removal of personsunder
sentence of death;

(r) the execution of sentences of imprisonment under thisAct,
including the prisonsin which they areto be served, and the
classification, treatment, employment, discipline, control,
removal and temporary release on compassi onate grounds of
persons serving such sentences, and the appointment, powers
and duties of inspectors, visitors, governors and members of
the staff of service prisons, and the removal of prisoners;

(s) active service punishment;

(t) billeting and requisitioning, including requiring persons to
furnish particulars of the motor vehicles, and of thetrailers
normally drawn by motor vehicles, and of the ships, boats,
horses, mules, donkeys, camels, food, forage, fuel and stores
in their possession and to afford proper facilities for their
inspection;

(u) the government, disciplineand pay of thereserve, including
calling out reservists and requiring reservists to report
themselves from time to time and to obtain the permission
of the competent service authority before leaving Kenya;

(v) the government, discipline, pay and conditions of service
of the constabulary;

(w) the convening, constitution and procedure of boards of
inquiry, the rules of evidence to be observed and the taking
of evidence by such boards, including the administration of
oaths and affirmations to witnesses;

() feesand forms;
(y) prescribing anything which may be prescribed under this

Act, other than a matter which may be prescribed under
section 228 (2) (m);
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(2) the making of inquiries regarding members of the armed
forces missing in action and the giving of awards and
decorations, the promotion of, and the disposal of pay and
allowances of, such persons.

(2) Subject to thisAct, any regulations made under subsection (1)
may empower the Chief of General Staff, or the Commander in respect
of hisservice, or the Commandant of the constabulary in respect of the
constabulary, to make (subject to restrictions or exceptions) general,
special, routine and standing orders with respect to al or any of the
following matters-

(a) discipline, control, good order and guidance;
(b) organization, administration and duties;
(c) promoation, pay and allowances;

(d) thedistribution, posting, transfer, attachment and inspection
of personnel;

(e) the description, supply, use and disposal of arms,
accoutrements, clothing and other stores,

but such orders shall not be inconsistent with this Act and shall not be
published in the Gazette.

228. (1) The Minister, on the advice of the Defence Council,
may make rules, called rules of procedure, with respect to the matters
specified in subsections (2), (3) and (4).

(2) Rules of procedure may make provision with respect to the
investigation and trial of, and awarding of punishment for, offences
triable by court martial, commanding officers and appropriate superior
authorities, and with respect to the confirmation and revision of findings
and sentences of courts martial, and, without prejudiceto the generality
of the foregoing, rules of procedure may make provision with respect
to-

(a) the procedure to be observed in bringing charges before
commanding officers and appropriate superior authorities;

(b) the manner in which charges so brought are to be
investigated, and the taking of evidence (whether orally or
in writing, whether on oath or not and whether in full or in
abstract form) for the purpose of investigating or dealing
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summarily with such chargesor otherwise asapreliminary to
their trial by court martial, and in any case making provision
for the application of section 91 in any case where the
accused requires that evidence shall be taken on oath;

(c) adding to acharge which has been investigated, or replacing
it with, a new charge for an offence disclosed by evidence
taken on the investigation, and treating the investigation as
the investigation of the new charge;

(d) the convening and constitution of courts martial;

(e) the sittings, adjournment and dissolution of courts
martial.

(f) the procedure to be observed in trials by court martial;
(g) the representation of the accused at such trials;

(h) procuring the attendance of witnesses before courts martial
and at the taking of evidencein the circumstances described

in paragraph (b);

(i) applying in relation to proceedings before commanding
officers and appropriate superior authorities, and otherwise in
relation to proceedings preliminary to trial by court marital,
al or any of the provisions of sections 93, 94 and 95;

()) empowering a court martial or the convening officer, in
specified cases and to a specified extent, to amend a charge
which isbeing tried by the court, but so that the power shall
not be exercisable in circumstances substantially different
from those in which indictments are amendable by a civil
court, and shall not be exercisable except subject to the same
conditions (asnearly ascircumstances admit) asthose subject
to which indictments may be amended;

(k) empowering a court martial, where the particulars
proved or admitted at the trial differ from those
alleged in the charge but are sufficient to support a
finding of guilty of the like offence as that charged, to make a
finding of guilty subject to specified exceptions or variations,
if it appearsto the court that the difference is not so material
as to have prejudiced the accused in his defence;

(I) the forms of orders and other documents to be made
for the purposes of any provision of this Act or
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the rules of procedure relating to the investigation
or trial of, or award of punishment for, offences
which may be tried by courts martial, commanding
officers or appropriate superior authorities or to the
confirmation and revision of the findings and sentences of
courts martial;

(m) any matter which may be prescribed in relation to the
matters mentioned in this subsection.

(3) Rules of procedure may make provision with respect to the
exercise by ajudge advocate of hisfunctionsat atrial by court martial,
and, without prejudice to the generality of the foregoing, as to the
effect of advice or rulings given to a court martial by ajudge advocate
on questions of law (including questions as to the joinder of charges
and as to the trial of persons jointly or separately), for requiring or
authorizing the presiding officer of a court martial in specified cases
to direct that any such questions of law shall be determined by ajudge
advocate in the absence of the presiding officer and other members of
the court and any officers under instruction, and for applying to the
judge advocate and his proceedings on any such determination any
specified provisions of this Act relating to the court or its members and
the proceedings thereof.

(4) Rules of procedure may make provision for determining the
casesinwhich and the extent to which courts martial may, in sentencing
an accused for any offence of which heisconvicted, at therequest of the
accused take into consideration other offences under Part VV which he
has committed, and in such case may also make provision for conferring
on the court taking one or more offences into consideration power to
direct the making of such deductions from the offender’s pay as the
court would have had power to direct if he had been found guilty of the
offence or offences taken into consideration as well as of the offences
of which he was in fact found guilty.

229, ( Repealed by 12 of 1978, Sch.).

230. The Chief Justice may make rules prescribing the practice
and procedure in appeals under Part [ X.

231. (1) Any power conferred by this Act to make regulations,
rules, ordersor other instruments shall include power to make provision
for specified cases or classes of cases, and to make different provision for
different cases or classes of cases, and classes of cases may be defined
by reference to any circumstances specified in the instrument.

(2) Any regulations, rules, ordersor other instruments made under
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this Act may-

(a) impose conditions, or require actsor thingsto be performed
or done to the satisfaction of any person named therein,
whether or not he is a member of the armed forces or the
constabulary;

(b) empower such a person to issue directions, either orally
or in writing, requiring acts or things to be performed or
done, or prohibiting acts or things from being performed
or done; or

(c) prescribe periods or dateswithin, upon or beforewhich such
actsor things shall be performed or done or such conditions
shall be fulfilled, and providing for appeal against any such
imposition, requirement, or directions.

Execution of orders, 232. Save as expressly provided by this Act, any direction,

instruments, etc. reguirement, order or determination which under thisAct may begiven
or made by an officer or a service authority may be signified under the
hand of any officer duly authorized in that behalf; and any instrument
signifying such direction, requirement, order or determination and
purporting to be signed by an officer stated therein to be so authorized
shall, unless the contrary is proved, be presumed to have been signed
by an officer so authorized.

FIRST SCHEDULE (s. 96)

ALTERNATIVE OFFENCES OF WHICH Accusep MAy BE ConvICcTED By
COURT MARTIAL

Offence Charged Alternative Offence

1. Striking his superior officer. 1. Using violence to his superior
officer otherwise than by striking
him. Offering violence to his
superior officer.

2. Using violence to his superior 2. Offering violence to his superior
officer otherwise than by officer.
striking him.

3. Using threatening language to his 3. Using insubordinate language to
superior officer. his superior officer.
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Offence Charged

Alternative Offence

4. Disobeying in such a manner as
to show wilful defiance of
authority, alawful command
given or sent him personally.

5. Desertion.
6. Attempting to desert.
7. Stealing property.

8. An offence under section 38
involving wilfulness.

9. An offence under section 49(1).

10. Any offence under section 50
involving striking.

11. Any offence under section 50
involving the use of violence
other than striking.

SECOND SCHEDULE

4. Disobeying alawful command
wilfully or through neglect.

5. Absence without leave.
6. Absence without leave.

7. Fraudulently misapplying
property.

8. The corresponding offence
involving negligence.

9. Any offence under section 49
).

10. The corresponding offence
involving the use of
violence other than striking.
The corresponding offence
involving the offering of
violence.

11. The corresponding offence
involving the offering of
violence.

(ss. 169 (2),
173 (4) and 193)

OatH OF ALLEGIANCE

L
do hereby swear by Almighty God [or do hereby solemnly and sincerely

affirm] that-

(i) I will befaithful and bear true allegiance to the President and to

the Republic of Kenya.

(i) I will faithfully serve the President and the Republic of Ke-
nya as an Officer [or Serviceman] of the Armed Forces of
the Republic of Kenya [or as a member of the Armed Forces

Constabulary];

(iii) I will obey all laws, and all orders, regulations, directions and
instructions concerning the Armed Forces of the Republic of
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Kenya[or the Armed Forces Constabulary]; and

(iv) I will discharge all the duties of an Officer [oOr Serviceman] of
the Armed Forces of the Republic of Kenya[or asamember of
the Armed Forces Constabulary] according to the law, without
fear, favour, affection or ill-will.

Sgnature or thumb-print of
person making the oath

Sworn [or affirmed] by the said

after the oath had been read over
and explained to himin the

dayof ......... , 19
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SUBSIDIARY LEGISLATION L.N. 250/1969,
L.N. 552/1988.
Regulations under section 227
THE ARMED FORCES (ARMED FORCES CONSTABULARY
— SUMMARY JURISDICTION) REGULATIONS
1. These Regul ations may be cited as the Armed Forces (Armed Forces ~ Citation.
Constabulary-Summary Jurisdiction) Regulations.
2. In these Regulations- Interpretation.

“commanding officer” means the commanding officer of the unit to which
amember of the constabulary is attached;

“detachment” means any formation of the Constabulary attached to any
unit of the armed forces;

“detachment commander” means a member of the constabulary, not
below therank of the Inspector of Constabulary, whoisinimmediate command
of adetachment.

3. (Deleted by L.N. 552/1988).

4. (1) subject to paragraph (2) the Commandant, with the agreement of ~ Delegation of
the commanding officer, may delegate to a detachment commander of whatever ~POWE'S.
rank the power to investigate and deal summarily with chargeswhich hehimself ~ L.N. 552/1988.
may investigate and deal:

Provided that such a delegation shall not include-

(i) The power to remand the accused for trial by court martial; or
(ii) The power to order the making of an abstract of evidence.

(2) A detachment commander to whom the power to investigate and

deal summarily with charges has been delegated under paragraph (1) may only

award the following punishments-

(@) a fine not exceeding the equivalent of a quarter of a month’s
pay;

(b) stoppages up to a maximum of three hundred shillings.

(3) The commanding officer may not delegate his powers of punishment
to any other officer.

5. The Commandant and the commanding officer shall not deal summarily ~ Limitation of powers.
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L.N. 552/1988. with a charge under any of the following sections of the Act-

(a) sections 14, 15, 16, 17, 18, 20, 21, 22, 23, 24, 25, 26, 28 (1) and
31

(b) sections 38 (a) and 39 (a), where the subject matter exceeds in
value one thousand shillings;

(c) sections 38 (b), 39 (b), 40, 43, 44, 45, 46, 47, 49 (1), 52, 53, 55,
56, 57, 60, 61, 62, 63, 64 and 65;

(d) section 66, where the Commandant and the commanding officer
may not deal summarily with the substantive offence;

(e) section 69, unless the corresponding civil offence is one of those
specified in the Schedule.

Stoppages. 6. The Commandant and the commanding officer shall not, without the
permission of higher authority, award the punishment of stoppages exceeding
one thousand shillings.

Dismissal and 7. The punishments of dismissal and reduction in rank, when awarded by

reduction in rank. a commanding officer, are subject to confirmation by the Commandant.

Restriction on 8. A commanding officer of the rank of Deputy Commandant may only

summary dealing award the following punishments-

with charges by

commanding officer (a) a fine not exceeding the equivalent of half a month’s pay;

of the rank of

captain. (b) stoppages up to a maximum of five hundred shillings.

Restriction on 9. A commanding officer of a rank of Inspector of Constabulary or below

summary dealing may only award the following punishments-

with charges by

commanding officer () a fine not exceeding the equivalent of a quarter of a month’s

of the rank of pay;

lieutenant.

(b) stoppages up to a maximum of three hundred shillings.

SCHEDULE (r.5)
CiviL OFrFeENCES WHICH A COMMANDING OFFICER OR APPROPRIATE
SUPERIOR AUTHORITY MAY DEAL WITH SUMMARILY
Can. 63 1. Theft, contrary to section 275 of the Penal Code, where the value of
. 05 the thing stolen does not exceed two hundred shillings.
2. Common assault, contrary to section 250 of the Penal Code.
Cap. 403.

3. Careless driving of amotor vehicle, contrary to section 49 of the Traffic Act.
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4, Taking and driving away a motor vehicle without the consent of the
owner or other lawful authority, contrary to section 65 of the Traffic Act.

5. Reckless or dangerous driving of abicycle, contrary to section 86 of
the Traffic Act.

6. Careless driving of a bicycle, contrary to section 87 of the Traffic
Act.

THE ARMED FORCES (GENERAL) REGULATIONS

1. These Regulations may be cited as the Armed Forces (General)
Regulations.

2. In these Regulations-

“civilian employee” means a person who is subject to the Act by virtue
of section 9 thereof;

“detachment” means apart of aunit whichis so separated from the unit
to which it belongs, that the commanding officer of that unit cannot effectively
exercise his disciplinary powers as commanding officer over it, or a ship.

3. (1) For the purposes of the definition contained in section 2 (1) of the
Act, the commanding officer in relation to a member of the armed forces is the
officer who has powers of command over that member and who-

(a) isinimmediate command of the unit to which that member belongs
or isattached and who isdirectly responsiblein disciplinary matters
to an officer empowered to convene a court martial to try an officer
or serviceman belonging or attached to that unit; or

(b) where that member is serving with a detachment which has
not been placed for disciplinary purposes under the command
of the commanding officer of another unit or detachment, is the
commanding officer of that detachment; or

(c) where that member is serving with a unit or detachment which
has been placed for disciplinary purposes under the command
of the commanding officer of another unit or detachment, is the
commanding officer of that other unit or other detachment; or

(d) in any case not falling within paragraph (a) or paragraph (b), isby
the custom of the service the officer entitled to exercise the powers
of a commanding officer in relation to that member (otherwise than
by delegated authority).

(2) In paragraph (1), the reference to a member of the armed forces

belonging or being attached to or serving with a unit or detachment, includes
areference to a civilian employee being employed in the service of that unit
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or detachment or of any part or member thereof or accompanying that unit or
any part thereof.
Officer appointed to 4. (1) An officer appointed to command a unit shall, irrespective of
command. seniority, exercise command over all other officers serving therein.

Second in command.

Senior officers.

Powers of command.

Appointments,
promotion, pay and
allowances.

Standing orders.

Manner of
promulgation.

(2) The powers of punishment vested in a commanding officer by virtue
of section 81 (2) and section 82 (4) of the Act shall only be exercised by the
commanding officer of an accused or by an officer to whom those powers have
been delegated by the commanding officer.

5. An officer holding an authorized appointment of second in command
of a unit shall, irrespective of seniority, exercise command over all other officers
serving therein except the officer appointed to command the unit.

6. In the absence of both the officer in command of a unit and the officer
appointed second in command thereof, the senior officer in that unit shall

exercise command over all other officers serving therein.

7. The powers of command to be exercised by officers shall be over
officers junior to them and over all servicemen.

8. The Chief of Genera Staff may make standing orders with respect to
the administration of pay and allowances and the promotion of personnel, and
the appointments which may be held by personnel.

9. The Chief of General Staff or the Commander, in respect of his
service, may make general, special, routine and standing orders with respect
to the following matters-

(a) discipline, control, good order and guidance;

(b) organization, administration and duties,

(c) the distribution, posting, transfer, attachment and inspection of
personnel;

(d) the description, supply, use and disposal of arms, accoutrements,
clothing and other stores.

10. Any matter required by the Act to be promulgated shall be
promulgated either-

(a) by being communicated to the accused; or
(b) if the accused absents himself without |eave before the matter can
be communicated to him, by being published in the orders of the

unit to which he belongs or is attached; or

(©) in such other manner as may be directed by the confirming officer
or reviewing authority in exceptional cases.
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11. (1) The certificate required by section 75 (1) of the Act to be handed  Form of certificates
over with a person delivered into service custody asillegally absent, shall be of arrest.
in the form and shall contain the particulars set out in the First Schedule to
these Regulations.
(2) The certificate required by section 75 (2) of the Act to be handed over
with a person delivered into service custody, shall be in the form and contain
the particulars set out in the Second Schedul e to these Regulations.
12. For the purposes of section 138 (5) of the Act, the prescribed Prescribed
documents are those specified in the Third Schedule to these Regulations. documents of record.
13. Without prejudice to any proceedings under any other section of  Investigation of
the Act, the cause and extent of all damage or loss to which section 149 of the barrack damage.

Act relates, and the time at which such damage or loss was occasioned, shall
be investigated-

(a) if personnel belonging to more than one unit are concerned, by a
board of inquiry convened under the Act; or

(b) if personnel belonging only to the one unit are concerned-
(i) by aboard of inquiry convened as aforesaid; or

(ii) by the commanding officer of the unit concerned, or by an officer
appointed by him both of whom may consider evidence, either
written or oral, relating to such damage or loss as aforesaid:

Provided that in every case where the cost and extent of the damage or
loss will total two thousand shillings or more such investigation shall be by a
board of inquiry convened as aforesaid.

14. The amount which a person may be required to contribute under
subsection (1) of section 149 of the Act towards compensation for any damage
or loss shall be the amount of the damage or loss divided by the number of
persons who could under the said subsection be required to contribute towards
compensation for the damage or loss:

Provided that where any part of the amount of the damage or loss has
been written off, or is the subject of an application for write-off, as a charge
against the public under any regulations for the time being in force relating to
write-off, theamount of the damage or lossfor the purposes of these Regulations
shall be the total amount of the damage or loss |ess the part which has been so
written off or is the subject of such application.

15. (1) Subject to paragraph (2) of this regulation, an investigation for
the purpose of section 148 (1) of the Act into the cause of any loss or damage
to public property shall be by-

(a) aboard of inquiry convened under section 223 of the Act; or
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Deductions and
forfeitures.

Forfeiture of pay for
absence from duty.

(b) an examination by the Commander, or by an officer authorized by
him, of evidence, whether oral or written relating to any matter.

(2) Where during the course of an examination of evidence under
paragraph (1) (b) it appears to the Commander or authorized officer that a
person may have been responsible for such loss or damage as aforesaid, that
person shall be given an opportunity of making a statement, if he so desires,
for the consideration of the Commander or authorized officer:

Provided that, where in any proceedings before a court martial or an
appropriate superior authority a person has been convicted in circumstances
involving a finding that he was guilty of a wrongful act or negligence which
occasioned such loss or damage as aforesaid, it shall not be necessary to give
him an opportunity of making any such statement as aforesaid.

16. (1) The pay of an officer or serviceman shall be available to meet
any restitution order or deductions which may be awarded or ordered and any
forfeiture or fine which may be awarded under service law.

(2) For the purposes of section 145 of theAct, the minimum monthly rate
of pay which an officer or serviceman shall be allowed to remain in receipt of
shall be not less than one-half of the net salary payable in any month after all
deductions from his gross salary have been made in respect of governmental
imposts and the recovery of advances.

(3) Notwithstanding paragraph (2), when an officer or serviceman
proceeds on terminal leave any amount authorized to be deducted from the pay
will be deducted from any balance (whether or not representing pay) which
may be dueto him.

(4) Without prejudice to the power of remission of forfeitures and
deductions by the Commander under section 150 of the Act, any deduction
of pay imposed under section 148 of the Act may be remitted by any officer
superior in command to the officer imposing the deduction.

17. For the purposes of section 146 (3) of the Act, the number of days a
person is absent or isin hospital shall be computed as follows-

(a) the number of days shall bereckoned from the timethat the absence,
or as the case may be, the time spent in hospital, commences;

(b) every period of twenty-four hours shall be reckoned as one day
and save as hereinafter provided a part of a day shall be reckoned
as one day; and

(c) when the total period of absence or the time spent in hospital is
less than six hours no account shall be taken thereof unless the
person was, by reason of his being absent or in hospital, prevented
from performing a service duty which thereby devolved on some
other person.
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FIRST SCHEDULE (r. 11 (1))
CErTIFICATE UNDER SECTION 75 (1) OF THE ARMED FORCES AcT
I Certify that ......ocveoveecece e (full name) whose service
particulars are given below appeared before the. ................ Magistrate’'s Court in accordance with
section 73 of the Act at ....ccceveveneee onthe ..ooeeiinenns, 19.... dleged to have deserted/to be
absent without leave* having surrenderedto ................ /beenarrested by* .................. - |
(place) on ..o (date) and was committed to civil custody/delivered into service custody*.
The officer/serviceman® admitted/did not admit* that he had illegally absented himself without
leave from hisunit at.................... (place) on ....cccveveneee (date).
b NO
Service particulars of the officer or RanK......cocooiiii i,
serviceman referred to above
‘ NamE.....ieiee e e
Unit... e e
Dated this .....ccccveveivieiceieceee day Of oo 9.
Magistrate
*Delete as appropriate.
SECOND SCHEDULE (r.11(2)
CERTIFICATE UNDER SECTION 75 (2) OF THE ARMED FORCES AcT
L CEIIfY that ... (full name) surrendered himsel f
- | O (place) onthe.....ccccovvevviennnee. day of cooveiieiees ,19....,asheingillegaly
absent from hisunit a ..........cccceeveennnee. (place) on the ... day of ..o 19....,, and
gave the following particulars-
NO. o
Rank..........coooviien
Name.......cocovevenninnen
Unito..oov e
Dated this........ccoovevevivieciieriennns day Of oo ,19.

Police officer who caused the above-named
person to be delivered into service custody
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1. Unit orders book.

2. Unit order book, box file.

w

. Register of deserters.

N

. Registers of public animals—horses and mules, camels.

[

. Register of guard dogs.

(2]

. Register of recruits.

7. Unit ammunition state.

8. Ledger for clothing and equipment.

9. Equipment ledger (mechanical transport).
10. Account of rations.

11. Account of forage/guard dogs rations.
12. Postage book.

13. Guard report.

14. Minor offence report.

15. Record of service (officers).

16. Record of service (servicemen).

17. Historical records.

18. Conduct sheets.

19. Educational record.

20. Record of the report of aboard of inquiry into theillegal absence
of an officer or serviceman.

21. Record of leave.

22. Official service accounting documents.

23. Flying log book-pilots.

24. Aircraft and aircraft material servicing forms.

25. Air traffic controller’s watch log.
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26. Runway controller’s log book.
27. Authorization for movement of mechanical transport.
28. Mechanical transport vehicle log book.

29. Ship’slog book.
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L.N. 252/1969. THE ARMED FORCES (ACTIVE SERVICE PUNISHMENT)
REGULATIONS
Citation. 1. These Regulations may be cited asthe Armed Forces (Active Service
Punishment) Regulations.
Interpretation. 2. In these Regulations-

“offender” means a person subject to the Act who has been awarded
active service punishment by sentence of a court martial or by acommanding
officer.

Placeswhere 3. An offender shall undergo active service punishment with the unit to

punishment may be  which he belongs or to which heisfor the time being attached:
carried out.

Provided that where the officer commanding any body of servicemen or
any command or other area (not being below the rank of lieutenant-colonel) has
appointed an officer to supervise the carrying out of active service punishment,
the offender may be required to undergo thewhole or any part of hispunishment
elsewhere under the supervision of that officer.

Nature of 4. Active service punishment consists of one or more of the following,
punishment. in addition to those duties which an offender might be required to perform if
he were not undergoing punishment-

(a) solitary confinement not exceeding three days in any one week
and in such place and such manner as may be directed by the
officer commanding the unit in which the offender undergoing the
punishment is serving, or by the officer appointed to supervise the
carrying out of such punishment;

(b) additional drill not exceeding three separate periods of one hour
each in any one day with an interval of not less than one hour

between each drill:

Provided that such drill shall not be performed on Sundays or, if
the offender is not of the Christian religion, any other day which isthe
equivalent of a Sunday in the religion to which the offender belongs;

(c) such other duties and loss of privileges as may be directed by the
officer commanding the unit in which the offender undergoing the
punishment is serving, or by the officer appointed to supervise the
carrying out of the punishment;

but so that an offender shall not be subjected to any treatment to which he
could not be subjected if he were undergoing a sentence of imprisonment in
aservice prison.

Personal restraint. 5. (1) An offender may not be placed under personal restraint except-

(a) to prevent his escape; or
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(b) to protect himself or others from injury.

(2) An offender may not be placed under personal restraint except in
accordance with the following conditions-

(a) the period for which the offender may be kept continuously under
personal restraint shall not exceed twenty-four hours:

Provided that the officer superior in command to the officer
supervising the personal restraint may authorize such additional period
as he may consider necessary so long asthetotal period of such restraint
does not exceed forty-eighthours at any one time; and

(b) handcuffs shall not be placed with the hands of the offender behind
his body unlessit is necessary by reason of his violence.

THE ARMED FORCES (BOARD OF INQUIRY) L.N. 253/1969.
REGULATIONS

1. These Regulations may be cited as the Armed Forces (Board of Citation.
Inquiry) Regulations.

2. In these Regulations, “represented” means represented by an officer  Interpretation.
or an advocate.

3. A Board of Inquiry may be convened for the purposes of section 223  Convening authority.
of the Act by order of the Commander, any officer commanding a formation
or body of servicemen or any officer commanding a unit or detachment of the
armed forces, hereinafter referred to as the convening authority.

4. Thefollowing provisions shall apply inrelation to theorder convening  Order convening a
aboard- board.

(a) the order shall specify the composition of the board and the place
and time at which the board shall assemble;

(b) the order may, and where the matter referred to the board is that
mentionedinregulation 7 (1) (a) shall, specify thetermsof reference
of the board and be published in service orders;

(c) the order may direct the board to express their opinion on any
question arising out of any matter referred to the board; and

(d) the convening authority may at any time revoke, vary or suspend
the order.

5. (1) A board convened to investigate any matter shall consist of not Contitution of

less than three persons subject to service law of whom one shall be of therank  board.
of lieutenant or above or corresponding rank who shall be the chairman of the
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board and not more than one of whom may be a serviceman of the rank of
Warrant Officer Class II or above or corresponding rank.

(2) The convening authority shall appoint the chairman and members
of aboard by name.

6. A board shall investigate and report on the facts relating to any matter
referred to them and, if directed so to do, to expresstheir opinion on any question
arising out of any such matter.

7. (1) Subject to the provisions of these Regulations, a board shall be
convened with reference to-

(a) the absence of any person subject to the Act who has been
continuously absent without leave for a period of not less than
twenty-one days and the deficiency (if any) in public property
issued to him for his usg;

(b) the capture of any person subject to the Act by the enemy and
his conduct in captivity if, on his return from captivity, the
convening authority considers that there are reasonable grounds
for suspecting-

(i) that he was captured through disobedience to orders or wilful
neglect of hisduty; or

(i) that having been captured hefailed to take any reasonable steps
available to him to rejoin the armed forces; or

(i) that having been captured he served with or aided theenemy in
the prosecution of hostilities or measures calculated to influence
morale or in any other manner whatsoever not authorized by
international usage; and

(c) the death of any person subject to the Act, where an inquiry into
the death is not required to be held by any civil authority.

(2) Subject as aforesaid, aboard may be convened with reference to any
matter which the convening authority decides to refer to a board.

8. (1) Subject to paragraph (2) where any matter is the subject of
investigation by any authority of the armed forces, or by a civil authority, or
of proceedings under service law, or of proceedings in a civil court whether
within or outside Kenya, and-

(a) aboard has not been convened with reference thereto, the convening
authority may defer the convening of aboard until the compl etion of
such investigation or proceedings as aforesaid and upon completion
thereof shall not be required to convene a board if satisfied that a
board is not necessary; or

(b) aboard has aready been convened with reference thereto, the
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such investigation or proceedings have been completed and shall
then dissolve the board if satisfied that a board is not necessary.

(2) Paragraph (1) does not apply to the convening of a board with
reference to such absence and such deficiency (if any) as are mentioned in
regulation 7 (1) (a) but where the convening authority is satisfied that the
absence has terminated, and-

(a) aboard has not yet been convened with reference to the absence
and deficiency (if any), the convening authority shall not be required
to convene a board; and

(b) a board has aready been convened with reference thereto, the
convening authority may forthwith dissolve the board.

9. A board shall assemble at the time and place stated in the order Assembly of board.
convening the board.

10. The chairman shall lay the terms of reference before the board, and  Procedure of board.
the board shall proceed to hear and record evidence in accordance with these
Regulations.

11. (1) The chairman may fromtimeto timeadjourntheboard, which shall ~ Adjournment and
sit on such occasions and in such places as he may fromtimeto timedirect.  reassembly.

(2) Without prejudice to paragraph (1), the convening authority may at
any time direct the board to reassemble for such purpose as may be specified
by the convening authority.

12. (1) A board shall hear the evidence of the witnesses who have been  Witnesses.
made available by the convening authority, and may hear the evidence of such
other person as they think fit.

(2) Whileacivilian witnessisgiving evidence before aboard, he may be
represented, but subject to regulation 13 his representative shall not be entitled
to be present at any other time.

(3) A civilianwitness shall be entitled to receive the reasonabl e expenses
of his attendance and a reasonable allowance in respect of loss of time.

(4) The board may receive any evidence which it considers relevant to
the matter referred to it, whether oral or written and whether or not it would be
admissiblein acivil court.

13. (1) Whereit appearsto the convening authority, or if aboard hasbeen  Persons who may be
convened either to the convening authority or to the chairman, that any witness  affected by finding.
or other person may be affected by the findings of the board, the convening
authority or, as the case may be, the chairman shall take such steps as are in
his view reasonable and necessary to secure that such witness or other person
has notice of the proceedings and, if he so desires, has an opportunity of being
present, and represented, at the sittings of the board, or at such part thereof as
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the convening authority or, as the case may be, the chairman, may specify.

(2) Any such witness or other person referred to in paragraph (1) may
give evidence, question witnesses or call witnesses to give evidence on the
matters which may affect him, and, if heisrepresented, his representative may
question witnesses, but arepresentative shall not addressthe board except with
the permission of the chairman.

14. (1) The convening authority shall have power to direct that, subject
to paragraph (3) every witness before aboard shall be examined on oath:

Provided that, where a child of tender years called as a witness does
not, in the opinion of the board, understand the nature of an oath, his evidence
may be received though not given on oath if, in the opinion of the board, heis
possessed of sufficient intelligence to justify the reception of the evidence and
understands the duty of speaking the truth.

(2) Subject to paragraph (3), an oath shall be administered to any person
in attendance on a board as interpreter.

(3) An oath shall be administered before aboard in the form and manner
prescribed by the Armed Forces Rules of Procedure.

15. (1) Subject to paragraph (2), any document or thing produced to a
board by the witness when giving his evidence shall be made an exhibit.

(2) When an original document or book is produced to a board by a
witness, the board may, at the request of the witness, compare a copy of it or
an extract therefrom of the relevant parts with the original, and after they have
satisfied themselves that such copy or extract is correct and the chairman has
certified thereon that the board have compared it with the original and found it
correct, the board may return the document or book to the witness and attach
the copy or extract to the record of the proceedings as an exhibit.

(3) Every exhibit shall-

(a) be marked with a number or letter and be signed by the chairman
or have a label affixed to it bearing a number or letter and the
signature of the chairman,;

(b) be attached to or kept with a record of the proceedings unlessin
the opinion of the board it is not expedient to attach it to or keep
it with the record.

(4) When an exhibit is not attached to or kept with the record of the
proceedings under paragraph (3) (b), the chairman shall ensure that proper
steps are taken for its safe custody.

16. (1) The chairman shall record or causeto be recorded the proceedings

of the board in writing and in sufficient detail to enable the convening authority
to follow the course of the proceedings.
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(2) The evidence of each witness shall be recorded in narrative form
recording as nearly as possible the words used:

Provided that, if the board considersit necessary, any particular question
and answer shall be taken down verbatim.

(3) The evidence of each witness, as soon as it has been taken down in
accordance with paragraph (2), shall be read over to him and shall be signed
by him.

(4) A record of the proceedings shall be signed by the chairman and such
other members of the board as there may be and forwarded to the convening
authority.

17. Where aboard reportsthat a person subject to the Act has been absent
without leave or other sufficient cause for a period specified in the report, not
being less than twenty-one days, and that there is a deficiency in any public
property issued to him for his use, a record of the report of such deficiency
shall, inaddition to therecord required by section 224 (1) of theAct, be entered
in the book maintained for the purpose and in accordance with the form set
out in the Schedul e to these Regulations; and such entry shall be signed by the
commanding officer of the person declared to be absent.

SCHEDULE (r. 17)

[number, rank, name and unit]
entered in pursuance of section 224 of the Armed ForcesAct.

.................... day of ...cooeoiriiiicircinieneiney, 19, @nd consisting of

....[rank, name and unit]
....[rank, name and unit] } members.

FEPONt that.........eeviiiiieiins e [number, rank, name
and unit] has been absent from ................ [UNit] at....ccoeeeieieieceeeceeeeee
[place] without leave or other sufficient cause for a period beginning on the
...................... day of .....ccoooeevvnenee. ,19...., And is till so absent, and further
report* that thesaid ..........cccccveeneee. [rank and name] was on the .............. day
of o ,19...., and still is deficient of the public property issued to him for
his use particulars of which are set out below-

* Omit if no such further report is made.
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Dated this......cc.ccoveevvevenne day of .ooeeiie y A9
(SgNed)....coeicee e
Commanding Officer of the
person referred to in the report
L.N. 254/1969, THE ARMED FORCES (SUMMARY JURISDICTION)
L.N. 145/1985, REGULATIONS
L.N. 553/1988.
Citation. 1. These Regulations may be cited as the Armed Forces (Summary
Jurisdiction) Regulations.
|nterpretati0n_ 2. (l) In these Regulatl ons-

“civilian employee” means a person who is subject to the Act by virtue
of section 9 thereof;

“detachment” meansa part of aunit which is so separated from the unit
to which it belongs, that the commanding officer of that unit cannot effectively
exercise his disciplinary powers as commanding officer over it, or a ship;

“subordinate commander” means an officer appointed as such by the
commanding officer of the accused.

(2) These Regulations do not apply in respect of members of the
constabulary.

Commanding officer. 3. (1) For the purposes of these Regulations, the commanding officer

of an accused is the officer who has powers of command over the accused and
who-

(a) isinimmediate command of the unit to which the accused belongs
or isattached and who isdirectly responsiblein disciplinary matters
to an officer empowered to convene a court martial to try an officer
or serviceman belonging or attached to that unit; or

(b) where the accused is serving with a detachment which has not
been placed for disciplinary purposes under the command of
the commanding officer of another unit or detachment, is the
commanding officer of that detachment; or

(c) where the accused is serving with a unit or detachment which
has been placed for disciplinary purposes under the command
of the commanding officer of another unit or detachment, is the
commanding officer of that other unit or other detachment; or

(d) inany case not falling within paragraph (a) or paragraph (b), is by
the custom of the service the officer entitled to exercise the powers
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of a commanding officer in relation to the accused (otherwise than
by delegated authority).

(2) In paragraph (1) the reference to the accused belonging or being
attached to or serving with aunit or detachment includes areferencetoacivilian
employee being employed in the service of that unit or detachment or of any
part or member thereof or accompanying that unit or any part thereof.

4. (1) Subject to regulation 10, a commanding officer may delegate to
a subordinate commander of whatever rank who is under his command and
directly responsible to him in disciplinary matters the power to investigate and
deal summarily with charges with which he himself may so deal.

(2) Notwithstanding the restrictions placed upon the powers of a
subordinate commander by virtue of regulation 10, whereaunit or detachment is
serving with and has been placed for disciplinary purposes under the command
of the commanding officer of another unit or detachment, that commanding
officer may appoint a subordinate commander and delegate to him the full
powers of a commanding officer.

(3) A delegation under paragraph (1) or paragraph (2) shall not
include-

(a) the power to remand the accused for trial by court martial; or
(b) the power to order the making of an abstract of evidence.

(4) When a commanding officer delegates the power to investigate
and deal summarily with charges under this regulation, he may impose such
restrictions as he considers proper upon the exercise of that power by the officer
to whom it is delegated, in addition to the restrictions imposed by regulation
10.

5. A commanding officer shall not deal summarily with a charge under
any of the following sections of the Act-

(a) sections 14, 15, 16, 17, 18, 20, 21, 22, 23, 24, 25, 26, and 28 (1)

(b) section 31, unless the desertion alleged falls within the definition
of that offence in subsection 2 (d);

(c) sections 38 (a) and 39 (a), where the subject-matter exceeds in
value one thousand shillings;

(d) sections 38 (b) and 39 (b), 40, 43, 44, 45, 46, 47, 49 (1), 52, 53,
55, 56, 57, 60, 61, 62, 63, 64 and 65;

(e) section 66, where the commanding officer may not deal summarily
with the substantive offence;
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Limitation on powers

of commanding
officer not above
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L.N. 553/1988.

() section 69, unless the corresponding civil offence is one of those

specified in the Schedule to these Regulations.

6. A commanding officer shall not, without the permission of higher

authority, award the punishment of stoppages exceeding one thousand
shillings.

7. A commanding officer of the rank of captain or corresponding rank

may only award the following punishments-

(a) to a warrant officer or non-commissioned officer-

(i) a fine not exceeding the equivalent of half a month’s pay;
(ii) severe reprimand;

(i) reprimand;

(iv) admonition;

(v) stoppages up to a maximum of five hundred shillings;

(b) to a serviceman, other than a warrant officer or noncommissioned

officer-

(i) imprisonment for a period not exceeding forty-two days;
(ii) a fine not exceeding the equivalent of half a month’s pay;
(iii) the minor punishments specified in regulation 13;

(iv) admonition;

(v) stoppages up to a maximum of two hundred shillings.

8. A commanding officer of the rank of lieutenant or corresponding rank,

or below, may only award the following punishments-

(a) to a warrant officer or non-commissioned officer-

(i) a fine not exceeding the equivalent of a quarter of a month’s
pay;

(ii) severe reprimand;
(i) reprimand;
(iv) admonition;

(v) stoppages up to a maximum of three hundred shillings;
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(b) to a serviceman, other than a warrant officer or non-commissioned
officer-

(i) imprisonment for a period not exceeding twenty-one days;

(ii) a fine not exceeding the equivalent of a quarter of a month’s
pay;

(iii) the minor punishments specified in regulation 13;
(iv) admonition;
(v) stoppages up to amaximum of three hundred shillings.

9. Where the commanding officer is commanding officer by virtue of
paragraph (b) of regulation 3-

(a) the commanding officer of the unit to which the sub-unit or
detachment belongs may restrict him in the exercise of his powers
having regard to his rank or experience;

(b) where he has been so restricted in the exercise of his powers, he
may nevertheless exercise his full powers as a commanding officer
if he considersit necessary for him to do so for the maintenance of
discipline, but if he does so he shall immediately report his action
to the commanding officer who restricted him in the exercise of
his powers.

10. A subordinate commander to whom the power to investigate and
deal summarily with charges has been delegated under regulation 4 may only
award the following punishments-

(a) if heisof the rank of major or corresponding rank or above-

(i) to a non-commissioned officer-
(a) a fine not exceeding the equivalent of half a month’s pay;
(b) severe reprimand;
(c) reprimand;

(d) admonition;

(ii) to a serviceman, other than a warrant officer or non-commis-
sioned officer-

(a) imprisonment for a period not exceeding twenty-eight days;

(b) a fine not exceeding the equivalent of half a month’s pay;
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[Subsiciary] (c) the minor punishments specified in regulation 13;
(d) admonition;
(b) if he is of the rank of captain or corresponding rank or
below-
(i) to asenior sergeant or sergeant-
(a) reprimand,;
(b) admonition;
(ii) to acorporal or lance corporal-
(a) a fine not exceeding the equivalent of a quarter of a month’s
pay;
(b) severe reprimand;
(c) reprimand;
(d) admonition;
(iii) to aprivate-
(a) imprisonment for a period not exceeding fourteen days,
(b) a fine not exceeding the equivalent of a quarter of a month’s
pay,
(c) the minor punishments specified in regulation 13;
(d) admonition.
Appropriate superior 11. Any officer not below the rank of lieutenant-colonel or corresponding
authority. rank who is appointed appropriate superior authority by the Commander is
L.N. 145/1985. hereby prescribed for the purposes of section 79 of the Act as the appropriate

superior authority, in addition to the Commander:

Provided that an officer of the rank specified in the first column hereunder
or corresponding rank shall not be the appropriate superior authority for the
purposes of a case in which the accused is above the rank specified in the second
column hereunder or corresponding rank-

lieutenant-colonel .. ..... .. .. captain
colonel v e e .. Maor
brigadier v www . .. lieutenant-colonel
major-general v e ..COlONE
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lieutenant-general .. ..... .. .. brigadier
genera v e . ..Maor-general.
12. The appropriate superior authority shall not deal summarily with a Iafl rg;)tp;a\rtg;r:igtr;pwers
charge against an officer under any of the following sections of the Act- superior authority.
. , L.N. 145/1985,
(a) sections 14, 15, 16, 17, 18, 20, 21, 22, 23, 24, 25, 26, and 28 (1); L. 553/1988.

(b) sections 38 (a) and 39 (a) where the subject-matter exceeds in
value two thousand shillings;

(c) sections 38 (b) and 39 (b), 40, 43, 44, 45, 46, 47, 49 (1), 52, 53,
55, 56, 57, 60, 61, 62, 63, 64 and 65;

(d) section 66, where the appropriate superior authority may not deal
summarily with the substantive offence;

(e) section 69, unless the corresponding civil offence is one of those
specified in the Schedule to these Regulations.

) ) ) ) Award of minor
13. (1) The minor punishments which a commanding officer may award punishments.

under section 82 (4)(a) (vii) and (b) (iv) of the Act are- L N. 553/1988.

() up to twenty-eight days’ confinement to barracks or stoppage of
short leave, with or without extra duties;

(b) up to twenty-eight days’ loss of privileges;

(c) extraguards or picquets,
except that a commanding officer of the rank of captain or corresponding rank
or below shall not award minor punishments for a period exceeding twenty-

one days.

(2) The minor punishments which a subordinate commander may
award are-

(a) up to twenty-one days’ confinement to barracks or stoppage of
short leave, with or without extra duties;

(b) up to twenty-one days’ loss of privileges;

(c) extraguards or picquets,
except that a subordinate commander of the rank of captain or corresponding
rank or below, shall not award minor punishments for a period exceeding

fourteen days.

(3) The periods specified in this regulation are the maximum periods
which may be awarded in the course of any one hearing.
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SCHEDULE (rr. 5and 12)
CiviL OFreNCES WHICH A COMMANDING OFFICER OR APPROPRIATE
SUPERIOR AUTHORITY MAY DEAL WITH SUMMARILY

1. Theft, contrary to section 275 of the Penal Code, where the value of
Cap. 63. the thing stolen does not exceed two hundred shillings.

2. Common assault, contrary to section 250 of the Penal Code.

3. Careless driving of a motor vehicle, contrary to section 49 of the
Cep. 403 Traffic Act.

L.N. 256/1969.

4, Taking and driving away a motor vehicle without the consent of the
owner or other lawful authority, contrary to section 65 of the Traffic Act.

5. Reckless or dangerous driving of abicycle, contrary to section 86 of
the Traffic Act.

6. Careless driving of a bicycle, contrary to section 87 of the Traffic
Act.

THE ARMED FORCES (COMMISSIONING OF OFFICERS)
REGULATIONS

1. These Regulations may be cited asthe Armed Forces (Commissioning
of Officers) Regulations.

2. (1) Thereis hereby established a board, to be known as the Armed
Forces Commissions Board and hereinafter referred to as the Board.

(2) The function of the Board shall be to make recommendations to
the Defence Council pursuant to the provisions of section 169 of the Armed
Forces Act in relation to each service of the armed forces as ‘to the grant of
commissionsin that service to citizens of Kenya.

3. The Board shall consist of-

(a) the Chief of General Staff, or a person deputed by him in writing
for the purposes of these Regulations, who shall be chairman;

(b) two officers of or above the rank of captain or corresponding
rank;

(c) the Permanent Secretary in the Office of the President, or a person
deputed by him in writing for the purposes of these Regulations;

(d) the Permanent Secretary of the Ministry for the time being
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responsible for defence, or a person deputed by him in writing for
the purposes of these Regulations; and

(e) the Permanent Secretary of the Ministry for the time being
responsible for education, or a person deputed by him in writing
for the purposes of these Regulations.

(4) The Board shall meet at such times as the chairman of the Board
may decide.

(2) The chairman and not less than three members shall constitute a
quorum.

(3) The chairman shall have a deliberative vote, and in the case of an
equality of votes shall also have a casting vote; a decision of the majority
of members present and voting at the meeting shall be the decision of the
Board.

(4) Every recommendation of the Board shall be signified under the
hand of the chairman.

(5) Subject to the provisions of these Regul ationsthe Board may regulate
its own proceedings.

(6) The chairman may co-opt to serve on the Board for such length of
time as he thinks fit any person or persons whose assistance or advice he may
require, but a person so co-opted shall not be entitled to vote at any meeting of
the Board or be counted as a member for the purposes of forming a quorum.

(7) The chairman may appoint a secretary to the Board.

THE ARMED FORCES (EXECUTION OF SENTENCE OF
DEATH) REGULATIONS

1. These Regulations may be cited as the Armed Forces (Execution of
Sentence of Death) Regulations.

2. In these Regul ations-
“local commander” means an officer not below the rank of lieutenant
colonel under whom, or in the area of whose command, a person under sentence

of death isfor the time being;

“person under sentence” means a person sentenced to suffer death under
the Act whose sentence has not been commuted.

3. (1) aperson under sentence shall be detained in accordance with this
regulation.

(2) During the whole or any part of the period between the passing and
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thecarrying out of the sentence, aperson under such sentence may be detained in-
(a) civil custody; or
(b) military custody.

(3) The manner in which a person under sentence who is in the civil or
military custody and who has appealed to the high court may be taken to, kept
in custody at and brought back from any place at which he is entitled to be
present for the purposes of Part IX of the Act, or any place at which the High
Court may order him to be taken for the purposes of any proceedings before
that court, shall be asfollows-

(a) he may betaken to, kept in custody at and brought back from any
place such as aforesaid in civil or military custody;

(b) he may be kept in such custody at any such place as aforesaid in
any manner ordered by the High Court.

(4) No person under sentence who isin military custody shall be transferred
to civil custody except in pursuance of an order of thelocal commander made
in the form prescribed in the First Schedule or in a form substantialy to the
like effect, and every such order shall be duly completed in accordance with
the instructions contained in the form.

4. Where a person under sentence isin military custody-

(a) he shall be deprived of every article which it might be dangerous
or inexpedient to leave in his possession;

(b) he shall be confined in a separate cell and kept apart from all other
persons;

(c) he shall be kept by day and by night in the constant charge of two
persons who are officers, warrant officers or non-commissioned

officers;

(d) heshall be subject to the Armed Forces(Imprisonment) Regulations
so far asthey are consistent with these Regulations;

(e) he shall not be required to perform any duties other than to keep
clean his person and cell;

() heshall be allowed daily physical exercise;

(9) heshal begranted facilitiesto correspond with his relatives, friends
and legal advisors,

(h) he shall be permitted to smoke;

(i) he shall be visited once daily by an officer of the unit in which he is
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in custody and once daily by the medical officer of such unit;

(j) he may bevisited at any time by any person authorized to visit him
by written order of the local commander;

(K) hemay bevisited by such of hisrelatives, friendsand legal advisers
as he desires to see and as are authorized to visit him by written
order of the local commander;

() he may be visited at any time by a chaplain of his own creed or
denomination or, if he so desires a chaplain of another creed or
denomination;

(m) except as hereinbefore provided, he shall not be visited by any
person;

(n) all visits shall take place in the presence and hearing of an officer of
the unit in which heisin custody unless permission to the contrary
is given by the officer commanding the unit.

5. Notwithstanding regulations 3, 6 and 9, no person under sentenceshall ~ Transfer to civil
betransferred to acivil prison, nor shall asentence of death passed on any such  prison.
person be carried out in acivil prison, without the consent of the commissioner
of prisons or the deputy commissioner of prisons.

6. (1) If aperson under sentenceisin Kenya, the sentence shall becarried  Where sentence may
out in acivil prison. be carried out.

(2) If aperson isunder sentence is outside Kenya, the sentence shall be
carried out in military custody.

7. (1) A sentence of death passed under the Act which isto be carried  Execution in military
out in military custody shall be executed by hanging or shooting as directed custody.
by the local commander.

(2) After promulgation of asentence of death, thelocal commander shall,
if the sentence is to be carried out in service custody, nominate an officer not
below the rank of major to be responsible for the execution of the sentence.

(3) Where asentence of death isto be carried out in military custody, the
following persons in addition to the executioner and his assistants or the firing
party, as the case may be, shall be present-

(a) the officer who is responsible for the due execution of the sentence
of death in accordance with these Regulations;

(b) a medical officer of the armed forces;
(©) an officer nominated by the local commander who is able to identify
the person under sentence as the person described in the death

warrant and as the person who was tried and sentenced by court
martial mentioned therein;

www.kenyalaw.org



156

CAP. 199 Armed Forces [Rev. 2009

[Subsidiary]

Execution in civil
custody.
Cap. 90.

Death warrant.

Death certificate and
return of warrant
after executionin
military custody.

Burial after execution
in military custody.

(d) achaplain nominated by the local commander;

(e) such officers, warrant officers and non-commissioned officers as
may be detailed for escort and security purpose or to assist at the
execution;

(f) the officer in command of the unit in which the person under
sentence isin custody,

and no other person shall be present without the authority of the local
commander.

8. A sentence of death passed under theAct whichiscarried outinacivil
prison shall be executed in accordance with the Prisons Act.

9. (1) The death warrant shall be issued by the loca commander and
shall be in the form in the Second Schedule, or in aform substantialy to the
like effect.

(2) The loca commander shall not issue the death warrant until he is
satisfied that, having regard to section 111 and section 124 (A) of the Act, the
sentence of the death may be carried into effect.

(3) No sentence of death passed under the Act shall be carried into effect
until the death warrant has been received by the military officer nominated under
regulation 7 (2) or by the superintendent of the prison where the sentence is
to be carried out.

10. (1) As soon as practicable after a sentence of death has been carried
out in military custody, the medical officer in attendance shall examine the
body and ascertain the fact of death and shall sign a certificate to that effect in
the form in the Third Schedule.

(2) As soon as the medical officer has certified the fact of death in the
manner aforesaid, the officer responsible for carrying the sentence into effect,
and the officer mentioned in regulation 7 (3) (c) shall complete and sign the
portion of the death warrant headed “Return of Warrant” and the officer referred
to in regulation 7 (2) shall send the death warrant and the medical certificate
to thelocal commander.

11. The body of a person upon whom a sentence of death under the

Act has been carried out in military custody shall be buried without military
honoursin amilitary cemetery or other place chosen by the local commander.
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FIRST SCHEDULE (r.3(4))
ORDER For THE TRANSFER To CIviL Custopy OF A PERSON
SENTENCED To DEaTH BY A COURT MARTIAL
To the Superintendent or other person in charge of ......... (a) * Deleteif
Whereas... ... oo covvee v vee e . (b).. e, ngpplicable.
washy a......ocoeeviiiiiiiie, court martlal hel d at ........................

(c) and by a sentence passed on the

. day of , 19..
was sentenced to suffer death Wthh sentence has been duly conﬁrmed
in accordance with the Armed Forces Act, and has not been commuted:

Now, therefore, in pursuance of the Armed Forces Act, | hereby order
you to receiveinto your custody and to detain the said person until the sentence
of deathiscarried out or until you are otherwise ordered by acourt or judge of
competent jurisdiction or you are given further orders to discharge or deliver
over the said person in due course of law, and thisshall be authority for so doing.

Rank and appointment..........ccceceveieeinnen.

(a) Insert the name and address of the prison.

A person under sentence of death must not be committed
to acivil prison until consent has been obtained pursuant to
regulation 5 of the Armed Forces (Execution of Sentence of
Death) Regulations.

(b) Insert thefull names of the person under sentence, and hisnumber,
rank and unit.

(c) Set out the statement (but not the particulars) of the offence and
the relevant section of the Armed Forces Act. Where thereis more
than one offence the statement of each must be set out.

(d) The committal order must be signed by the local commander of
the person under sentence.
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SECOND SCHEDULE (r. 9 (12))

DEATH WARRANT

Whereas..........ccooceeiiie i i i i e i ie e (D) OF
the......................washby a.............ocee e v e nw.. cOUrt martial
held a.......ooveviee i convicted of the offence(s) of ......

and by asentencepassedonthe............... dayof .....oooiiii ,
19......... , was sentenced to suffer death:

And whereas the finding and sentence of the said court martial have
been confirmed and promulgated in accordance with the Armed Forces Act:

And whereas I am satisfied, having regard to regulation 9 (2) of the
Armed Forces (Execution of Sentence of Death) Regulations, that the sentence
of death may be carried into effect:

* Delete execution to Now, therefore, | hereby order you to carry into effect the said sentence
becaried oUtINGIVIl  ON..........ii i e (D)

prison. DY et e (d) and for so
doing this shall be sufficient authority for your so doing.

When the said sentence has been carried into effect, the return below and
the medical certificate shall be completed and the warrant returned to me (€).

Signedat.............eenenes this......... day of ....cccoovvnanen. ,19......
RaANK e,
Commanding .......cooveeiiie i

Local Commander.

RETURN OF WARRANT (€)
Theabove sentencePassed ON ........vee i e e e e e e e

(b) was carried into effect at ................o oo i (f) ON
the ...............odayof L, 19
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................................. (9)

................................. (h)

(a) Military officer or superintendent of civil prison responsible for
carrying the sentence of death into effect.

(b) Insert the full names of the person under sentence, and his number,
rank and unit.

(c) Set out the statement (but not the particulars) of the offence and
the relevant section of the Armed Forces Act.Where there is more
than one offence the statement of each must be set out.

(d) Insert “hanging” or “shooting”.

(e) Only required if sentence carried out in military custody.

(f) Insert the place where the sentence of death was carried into
effect.

(9) Signature of military officer responsible for carrying the sentence
of death into effect.

(h) Signature of mandatory witness, namely the officer nominated
under regulation 7(3) (c) of the Armed Forces (Execution of
Sentence of Death) Regulations.

THIRD SCHEDULE (r.10 (1))
CERTIFICATE OF MEDICAL OFFICER (a)
e (b) amedical officer
of the Armed Forces, hereby certify that | have this day examined the body of
............................................................ (¢) upon whom sentence of
death wasthisday carried into effectat ..............ccccovvviii i

(d), and that on examination | found that the said person was dead.

Dated this............... day Of ..oovvviiiii, 19......

(a) Only required if sentence carried out in military custody.

(b) Full names of medical officer who attended the execution, stating
rank and unit.

(c) Full names of the person upon whom the sentence of death has
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been carried out into effect, and his number, rank and unit.

(d) Insert the place where the sentence of death was carried into
effect.
L.N. 14/1971. THE ARMED FORCES (IMPRISONMENT) REGULATIONS

Citation. 1. These Regulations may be cited as the Armed Forces (Imprisonment)
Regulations.

Interpretation. 2. In these Regulations, unless the context otherwise requires -
“legal adviser” means -

(a) an advocate; or

(b) if a service prison is outside Kenya, any person who, in the
opinion of the officer in charge, has rights and duties in the country
concerned similar to those of an advocate;

(c) any clerk in the full-time service of an advocate or such a person,
and authorized in writing by the advocate or person to interview
aprisoner;

(d) any officer representing or assisting a prisoner for the purposes of
his defence or in connexion with his petition or appeal;

“officer in charge” means the officer for the time being commanding the
unit upon whose premises a service prison is situated;

“prisoner” means any person who is serving a service sentence of
imprisonment in a service prison;

“service prison” means-

(a) any premises set aside by one of the Commanders as a place
of imprisonment for persons serving a service sentence of
imprisonment;

(b) any cell, room, hut, tent or other place which is situated within an
area or place occupied by a unit normally commanded by an officer

not below the rank of major or corresponding rank, and which is
used for the confinement of any such persons;

“staff” means the persons for the time being charged with the
administration of a service prison or with the custody of prisoners therein.

Service of sentences. 3. (1) A service sentence of imprisonment which does not exceed forty-
two days shall be served-

(a) whenever practicable, in a service prison of the unit to which the
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person under such sentence belongs or if such unit has no such
prison, in a service prison established by some other unit; or

(b) if there is no such service prison reasonably available, in a civil
prison.

(2) A service sentence of imprisonment which exceeds forty-two days
shall be served in acivil prison.

4. (1) Anentry inaunit Part || Ordersnotifying theimposition of aservice
sentence of imprisonment not exceeding forty-two days upon any person shall
be sufficient warrant for the confinement of such person in a service prison.

(2) Where, under regulation 3, a service sentence of imprisonment isto
be served in acivil prison, an order in the form set out in the First or Second
Schedule, as may be appropriate, and signed by the commanding officer of
the person under sentence, shall be sufficient warrant for such person to be
detained in acivil prison.

5. Subject to regulation 6, no person under a service sentence of
imprisonment, whether in service custody or in civil custody, shall be rel eased
from such custody otherwise than-

(a) in accordance with an order of a court of competent jurisdiction;
or

(b) in accordance with an order in the form set out in the Third
Schedule; or

(c) on the expiration of his sentence less-

(i) in the case of a sentence served in a service prison, remission
allowed in accordance with these Regulations; or

(i) in the case of a sentence served in acivil prison, remission as
allowed in accordance with any written law relating to remis-
sion of the sentence of a convicted criminal prisoner in such
prison.

6. (1) The commanding officer of a person serving sentence of
imprisonment in a service prison may authorize the temporary release of such
person from such prison in any of the following circumstances-

(a) inthe case of the death or dangerousillness of anear relative of the
prisoner, and the commanding officer is satisfied that the presence
of the prisoner is desirable;

(b) where damage has been done to any premises occupied by the

next-of-kin of the prisoner and the commanding officer is satisfied
that the presence of the prisoner is desirable;
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(c) where the prisoner could make arrangements preliminary to or
consequent upon the birth of his child, and the commanding officer

is satisfied that the presence of the prisoner is desirable;

(d) where the prisoner has requested facilities to enable him to marry
awoman who is expecting a child;

(e) where there are domestic difficulties concerning the prisoner or his
family, and the commanding officer is satisfied that the personal
attendance of the prisoner is desirable.

(2) A temporary release under this regulation shall be subject to the
following-

(a) that the prisoner shall comply with any conditions laid down by
the commanding officer and to be observed by, or in relation to, the
prisoner during the period of histemporary release, including any
conditions as to custody during the period of temporary release,
and as to the place or places where the prisoner may or may not
go during that period;

(b) that, if the prisoner fails to comply with any such conditions, the
period of histemporary release shall thereupon be terminated and
it shall be the duty of the prisoner to return forthwith to the service

prison.

(3) Any period of temporary release shall not count as part of the service
sentence to be served.

Period of remission 7. (1) The periods of remission which can be earned by good conduct
In service prison. by a prisoner shall be-

(a) if the sentence does not exceed thirty-one days, nil;

(b) if the sentence exceeds thirty-one days, one-third of the sentence
except in acase where thiswould result in the said person serving
lessthan thirty-one days, in which case the period of remission shall
be such period as will reduce the sentence which he isrequired to

serve to thirty-one days.

(2) For the purpose of cal culating remissionin accordance with paragraph
(2), fractions of aday shall be ignored.

(3) A prisoner due to be released on a Sunday, Christmas Day or Good
Friday shall be released on the previous day and the uncompleted day shall be
deemed to be remitted.

Records of remission. 8. (1) The officer in charge shall appoint an officer to be responsible for

maintaining the record of remissions to which a prisoner may be entitled in
accordance with regulation 7.
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(2) The record of remission shall show the entitlement to remission
earned by each prisoner, and also the details of any loss of remission awarded
in accordance with these Regulations.

9. One day’s remission of the sentence of a prisoner shall beforfeitedin
respect of each day on which the prisoner isunableto carry out work or training,
which would otherwise be required of him, by reason of-

(a) his sickness occasioned by his own misconduct; or
(b) his undergoing a sentence of acivil court; or
(c) hisbeing in the lawful custody of any civil authority; or

(d) an award by the officer in charge under regulation 34 for an offence
under regulation 33.

10. If, while a person is serving a sentence of imprisonment he is
awarded afurther sentence of imprisonment, remission shall be calculated under
regulation 7, taking into account the total period to which the said person was
actually sentenced and which he would be required to serve.

11. Corporal punishment shall not be inflicted on prisoners.

12. Any member of the staff may use such force against a prisoner as
is reasonably necessary to make the prisoner obey any lawful order which he
refuses to obey or in order to maintain discipline.

13. (1) No room shall be used as, or as part of, aservice prison unless a
medical officer has certified that its size, lighting, heating, ventilation and fittings
are adequate for health, and that it allows any prisoner therein to communicate
at any time with a member of the staff, and any certificate granted in relation
to a room shall state the maximum number of prisoners who may be confined
therein.

(2) The size of roomsintended for occupation by prisoners shall be such
as to provide at least six hundred cubic feet capacity for each such prisoner,
unless in any particular case, having regard to the exigencies of the service,
the officer in charge authorizes temporary accommodation for prisoners in
accommodation of smaller capacity.

(3) Two prisoners shall not be confined together in one room, the
confinement must be solitary or of at least three prisoners in the room.

(4) A prisoner shall not be accommodated in the same room or place as
aperson in arrest.

14. (1) During the whole of his sentence a prisoner shall be engaged in

work or training for not more than nine nor less than six hours aday excluding
times for meals.
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(2) Nothing inthisregulation shall requirethat aprisoner shall be engaged
inwork or training at any time when heis-
() in close confinement; or
(b) undergoing restricted diets as a punishment; or
(c) excused work or training on medical grounds on the advice of a
medical officer; or
(d) excused work by the officer in charge or engaged in some other
activity authorized by or under these Regulations.
Days of rest. 15. Sunday shall be a day of rest and no prisoner shall be engaged on

Work in association.

No work for private
benefit.

Rations.

Tobacco.

work or training except work which is necessary for the cleaning of the service
prison:

Provided that a prisoner may be required to carry out any type of work
or training on a Sunday if, in the opinion of the officer in charge, it is in the
interests of the service for him so to do.

16. (1) Whenever possible aprisoner shall work in association with other
prisoners unless it appears to the officer in charge that it is-

(a) not in the interest of such prisoner;
(b) not in the interest of good order and discipline.

(2) When a prisoner is not permitted to work in association with other
prisoners, the officer in charge may arrange for that prisoner to work in a room
or place apart from other prisoners.

(3) In deciding whether a prisoner shall be required to work apart from
other prisoners under the provisions of paragraph (1), and whether such a
person ought to resume work in association with other prisoners, the officer
in charge shall take into consideration any advice which he may be given by
a medical officer.

17. A prisoner shall not be employed directly or indirectly for the private
benefit or advantage of any person, nor in any way contrary to these Regulations
or the order of the officer in charge.

18. (1) Thefood provided for prisoners shall bethe same asthat provided
for soldiers in the unit except when the prisoner is undergoing restricted diet
as a punishment.

(2) The officer in charge shall ensure that every prisoner receives the
rations to which he is entitled.

19. A prisoner shall not be permitted to smoke nor to retain in his
possession any tobacco, cigarettes, matches or lighter, or any naked light for
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the purpose of lighting tobacco or cigarettes.

20. (1) A prisoner shall be alowed to write |etters as follows- Correspondence.
(a) on first admission, one letter; and

(b) in every week of his sentence following the week in which heis
first admitted, one letter.

(2) Writing paper, envelopes and other materials required to enable
prisoners to write letters shall be provided by themselves, and retained by the
staff, and a prisoner shall be allowed to use his writing materials during the
hours permitted by the officer in charge for leisure.

(3) A prisoner may receive-
(a) any number of letters;

(b) books, newspapers, journals and periodicals at the discretion of
the officer in charge.

21. (1) A parcel addressed to a prisoner shall be opened and examined  Parcels.
by an officer in the presence of the prisoner and any article which the prisoner
is not authorized to receive shall be retained in safe keeping by the officer in
charge and handed to the prisoner on final release:

Provided that perishable articles may be disposed of in accordance
with the directions of the officer in charge by returning them to the sender or
otherwise.

(2) A prisoner may with the consent and at the discretion of the officer
in charge receive toilet requirements and other articles.

22. (1) The officer in charge or any officer deputed by him may scrutinize ~ Censorship.
letters written by or addressed to a prisoner.

(2) The officer in charge may withhold from a prisoner the whole or any
part of aletter addressed to him, but he shall communicate to him any part of
the letter which is unobjectionable.

(3) The officer in charge may withhold a letter written by a prisoner,
but in such case he shall give the prisoner an opportunity of writing in its
place another letter which does not contain the material to which the officer
in charge objects.

(4) If any letter contains acomplaint relating to the service prison or the
treatment of the prisoner, the officer in charge shall draw the attention of the

prisoner to hisrights as to complaints.

(5) In any case where the officer in charge withholds a letter written by or
addressed to a prisoner he shall record the fact and his reasons for so acting.
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23. (1) A prisoner may receivevisitsfrom hisrelatives and friends at the
discretion of the officer in charge and the visits shall take place at times and
places to be determined by that officer.

(2) Any visit authorized under this regulation shall be within the sight
and hearing of amember of the staff not below the rank of sergeant.

24. (1) The officer in charge shall provide reasonable facilities for a
prisoner to be visited by hislegal adviser.

(2) Any visit authorized under this rule shall be within the sight of the
officer in charge or a member of the staff.

25. The officer in charge shall ensure that every prisoner who is-
() in close confinement; or
(b) subject to any form of mechanical restraint; or
(c) undergoing restricted diet as a punishment; or
(d) sick or complains of sickness,

shall be seen by a medical officer at least once every day, and the medical officer
shall also see daily every prisoner to whom his attention is especialy directed
by the officer in charge.

26. The manner in which a prisoner who has appealed, or desires to
appeal, against his conviction by court martial may be taken to, kept in custody
at and brought back from any place where heis entitled to be present for the
purposes of Part I X of the Act, or any place to which the High Court or ajudge
may order him to be taken for the purposes of any proceedings of the Court,
shall be as follows-

(a) he may be taken to, kept in custody at or brought back from any
such placein service or civil custody;

(b) he may be kept in such custody at any such place in any manner
ordered by the High Court or ajudge thereof:

Provided that he shall not be kept in acivil prison or in apolice station
for periods exceeding seven days at any onetime.

27. (1) The officer in charge shall bring to the notice of prisoners their
rights to petition or appeal.

(2) The officer in charge shall permit a prisoner who intends to petition
or appeal, or whose appeal is pending, for the purposes of such petition or
appeal, to receive visitors, to be provided with reasonable quantities of writing
materials, to write and receive letters and to prepare and hand personally, or
to send by post, to his legal adviser confidential written communications as
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instructions in connexion with the petition or appeal.

(3) For the purpose of a petition or appeal a prisoner may receive avisit
from a medical practitioner selected by him or on his behalf by relatives or
friends.

28. (1) On admission to a service prison, a prisoner shall be searched in
accordance with regulation 29.

(2) The officer in charge may order that a prisoner shall be searched at
any time while heis serving his sentence.

29. Thefollowing conditions shall be observed in relation to the search
of a prisoner-

(a) every search shall take placein the presence of at least two members
of the staff;

(b) no other prisoner shall be present at the search.
30. The officer in charge of the service prison from which a prisoner
escapes shall be the prescribed authority for the purposes of the proviso to
subsection (1) of section 132 of the Act.

31. If a prisoner dies the officer in charge shall-

(a) immediately report the matter to the civil police in whose areathe
service prison is situated; and

(b) in the event of an inquiry into the death of such prisoner not being
held by any civil authority, arrange for a board of inquiry to be
convened in accordance with the Armed Forces (Board of Inquiry)
Regulations.

32. A prisoner shall be guilty of an offenceif he-

(a) treats with disrespect any member of the staff of a service prison,
any visitor thereto, or any person employed therein;

(b) isidle, careless or negligent;
(c) behavesirreverently at divine service;

(d) uses any abusive, insolent, threatening or any other improper
language;

(e) isindecent in any act or gesture;
(f) communicates with any other prisoner without authority;

(g) leaves hisroom or place of work or other appointed place without
permission;
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(h) commits any nuisance;

(i) hasin hisroom or possession any unauthorized articles, or attempts
to obtain such articles;

(j) givesto any person any unauthorized article;
(K) makes repeated and groundless complaints;

() fails to observe or comply with any conditions as to temporary
release;

(m) attempts to commit any of the offences referred to in this
regulation.

Procedure for dealing 33. A prisoner who commits an offence under the Act or under these
with offences. Regulations shall be dealt with-

(a) by the officer in charge; or

(b) in accordance with the provisions of section 82 of the Act.
Punishment which 34. (1) An officer in charge may award any of the punishments set out
may beawarded by i haragraph (2) to a prisoner who has been found by him to have committed
an officer in charge. gy offence under these Regulations.

(2) The punishments referred to in paragraph (1) are-

(a) close confinement for a period not exceeding fourteen consecutive
daysin any one period;

(b) restricted diet for a period not exceeding three consecutive days
in any one period,;

(c) forfeiture of remission of sentence for a period not exceeding
eleven days;

(d) deprivation of library books and periodicals;
(e) admonishment;

() extra military instruction not exceeding three periods of forty-five
minutes each.

. . 35. (1) Restricted diet shall consist of one-half ration per day with
Restricted diet. unrestricted water.

(2) Onthe dayson which aprisoner isundergoing restricted diet he shall
not attend parades, nor shall he be required to undertake any task of labour, but
he may be required to carry out light work in his room.
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(3) A prisoner who is undergoing restricted diet shall not be required to
undergo any further period on such diet in respect of any other offence until an
interval has elapsed equal to the period of restricted diet already undergone.

(4) Every prisoner undergoing restricted diet shall be visited every day
by the commanding officer in charge, or by an officer appointed by the officer
in charge, and by a medical officer.

36. (1) No prisoner shall be placed in close confinement unless he has
been certified by a medical officer as fit to undergo such punishment.

(2) A prisoner in close confinement shall not be permitted to attend divine
service and, except on the recommendation of a medical officer, shall not be
permitted any exercise.

(3) A prisoner in close confinement shall not be deprived of his room
furniture, books or periodicals, nor be subjected to any form of disciplinewhich
has not been ordered in accordance with these Regulations.

(4) A prisoner in close confinement shall be visited at least once every day
by the officer in charge or an officer nominated by him, and by a medical officer,
and in addition at least once every three hours by a member of the staff.

37. (1) In thisregulation-

“handcuffs” means handcuffs of figure-of-eight, swivel or curb-chain
type, not exceeding, for the pair, seven hundred grams in weight;

“restraint order” means an order issued under paragraph (4).

(2) Save as provided by regulation 39, no prisoner shall be placed in
handcuffs or any other form of mechanical restraint, or bein any manner bound,
fettered or otherwise restricted in his movements, as a punishment.

(3) An officer in charge may order the use of handcuffs for the purpose
of ensuring the safe custody of a prisoner during his removal from one place
to another.

(4) If it appears to an officer in charge that the use of handcuffs is
necessary on aprisoner in order to prevent him frominjuring himself or others,
or destroying property, or otherwise creating a disturbance, he may issue a
written order that such prisoner be placed in handcuffs.

(5) A restraint order shall-

(a) specify the date and hour when the handcuffs are to be applied;

(b) specify the period, not exceeding forty-eight hours, during which
the prisoner isto remain in handcuffs;

(c) state whether the handcuffs are to be applied with the hands of the

www.kenyalaw.org

[Subsidiary]

Close confinement.

Mechanical restraint.



170

CAP. 199 Armed Forces [Rev. 2009

[Subsidiary]

Canvas slit.

Religious books and
chaplains.

Visit by chaplain.

prisoner placed to the front or to the rear of the body.

(6) Immediately upon making a restraint order the officer in charge
shall give a copy thereof to a medical officer who shall thereupon examine
the prisoner and inform the officer in charge if, in his opinion, there is any
objection on medical groundsto the use of handcuffs on the prisoner or whether
the restraint order should be modified in any manner, and the officer in charge
shall revoke or modify the restraint order in accordance with the opinion of
the medical officer.

(7) Where arestraint order states that handcuffs are to be applied with
the hands of the prisoner to the rear of the body, they shall be moved to the
front during meals and for sleeping.

(8) Whenever handcuffs are applied to or removed from a prisoner, an
officer or senior member of the staff shall be present and a record shall be made
of every person present at that time.

38. (1) Where a prisoner destroys or attempts to destroy his clothing,
or refuses to wear uniform, the officer in charge may order that the prisoner
shall wear a suit, consisting of frock and trousers made of canvas sail-cloth,
not exceeding five and one-half kilograms in weight.

(2) The officer in charge shall record every order made under this
regulation, the date from which the prisoner is required to wear a canvas suit
and the date on which he authorizesits removal.

39. (1) An officer in charge shall, so far as practicable, make available
for the use of every prisoner such books of religious observance or instruction
as are recognized for the use of the religious denomination of the prisoner.

(2) An officer in charge shall provide a book in which chaplains may
record any matters which they wish to bring to his notice.

(3) An officer in charge may, at his discretion, afford facilities to chaplains
to have accessto prisonersfor the purpose of giving them religiousinstruction,
at times approved by him.

40. (1) A chaplain of the same religious denomination as a prisoner may,
at the discretion of the officer in charge, visit the prisoner as soon after his first
admission to a service prison as possible, and thereafter from time to time at
proper and reasonable times, and again shortly before his release; and where
there is no chaplain of the same denomination as the prisoner the officer in charge
may arrangefor the prisoner to bevisited by aminister of hisown denomination
if the prisoner so wishes and it is practicable to make the arrangements.

(2) A prisoner shall be informed of the provisions of paragraph (1) as
soon as possible after his first admission to the service prison.

(3) In appropriate cases a chaplain or minister shall officiate at the burial
of aprisoner who dies while under sentence.
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41. A prisoner unless undergoing punishment of close confinement may
attend divine service of his religious denomination if in the opinion of the
officer in charge it is practical for him so to do, having regard to his behaviour
and to the location of the place of worship in relation to the location of the
service prison.

42. An officer in charge shall provide educational training for prisoners
whenever practicable.

43. No person shall without the authority of the officer in charge bring
or attempt to bring into aservice prison or give or attempt to give to a prisoner,
any spirituous or fermented liquor or any tobacco, or place any such liquor
or tobacco in any place with intent that it shall come into the possession of a
prisoner, nor shall any member of the staff allow any such liquor or tobacco to
be sold or used in the service prison.

44, No person shall, without lawful authority, convey or attempt to convey
any letter or any other thing into or out of a service prison or to a prisoner, or
place it anywhere outside the service prison with intent that it shall come into
the possession of a prisoner.

45, (1) No unauthorized person shall enter aservice prison, or make any
sketch, or take any photograph of or communicate with any prisoner, and no
person shall remain in a service prison after being requested to leave by the
officer in charge or any person acting under his authority.

(2) The officer in charge may grant permission to any person to enter a
service prison subject to any condition, which he may consider necessary.

(3) The officer in charge may order the removal from a service prison of
any person who, without authority enterstherein or contravenesthe provisions
of paragraphs (1) and (2).

46. Any person who, not being a person subject to the Act, contravenes
any of the provisions of regulation 43, 44 or 45 shall be guilty of an offence and
liable to a fine not exceeding three thousand shillings, or to imprisonment for a
period not exceeding three months, or to both such fine and imprisonment.

FIRST SCHEDULE (r.4(2)

ORDER For THE CoMMITTAL OF A MEMBER OF THE ARMED FORCES
To A CiviL PrisoN ON AN AWARD OF IMPRISONMENT
By His CoMMANDING OFFICER

To the Officer in Charge Of..........cccvveeiririerieeee e (a).

Whereas NO. ......ccooeveeevinnnnnn.

NAIME <ottt eens

was on the ...........ceee day of .o, J19....... ,
awarded imprisonment for a period of ..........ccceeeviieeiinenn. days, by his

commanding officer for the offence(s) of .......ccooceriiiiniiiiiiiniiiiieee
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Now, therefore, in pursuance of theArmed ForcesAct | hereby order you
to receive the said person into your custody and to retain him to undergo his
sentence according to law and for so doing this shall be your warrant.

(SIgNALUre).....c.covevveeerieerienieenes (©.

Rank and appointment .................

(a) Insert the name and address of the prison.

(b) Set out the statement (not the particulars) of the offence and the
relevant sections of the Armed Forces Act. Where there is more
than one offence, the statement of each must be set out.

(c) This form must be signed by the commanding officer of the person
concerned.

SECOND SCHEDULE (r.4(2)

ORDER For THE ComMITTAL OF A MEMBER OF THE ARMED FoRrcEs To A
CiviL PrisoN ON SENTENCE OF IMPRISONMENT BY A COURT MARTIAL

To the Officer in Charge of ..........cooeiiieireieieeeeeeee (@).

Whereas NO. ........cceevvviiiiiiiiiiiiiinnn, Rank.........coovviiiiii,
was convicted by a Court Martial held at .........cccoooeiiiiiiiiiiiii,
of the offence(s) Of ...

and, by a sentence passed 0N the ..o
day Of oo, , 19...., sentenced to imprisonment for a
TEIMN OF o (c)
commencing on the said day, which sentence has been duly confirmed
in accordance with the provisions of the Armed Forces Act.

.......................................................................................................... ().

Now, therefore, in pursuance of theArmed ForcesAct | hereby order you
to receive the said person into your custody and to retain him to undergo his
sentence according to law and for so doing this shall be your warrant.

(Signature) .......ccceeevveeenenne (©.

Rank and appointment .............

www.kenyalaw.org



Rev. 2009] Armed Forces CAP. 199

173

(a) Insert the name and address of the prison.

(b) Here set out the statement (not the particulars) of the offence and
therelevant sections of the Armed ForcesAct. Wherethereismore
than one offence the statement of each must be set out.

(c) Where the original sentence was death and has been commuted to
imprisonment, for thewordsin brackets substitute the words*“ suffer
death which sentence has duly been confirmed in accordance with
the provisions of the Armed Forces Act but has been commuted
into imprisonment for aterm of ...

(d) If any part of the sentence has been remitted on confirmation
insert “with @ remission Of ...

(e) The committal form must be signed by the commanding officer
for the time being of the person concerned.

THIRD SCHEDULE (r.5)

ORDER ForR THE RELEASE OP A PERSON UNDERGOING SENTENCE OF
IMPRISONMENT UNDER THE ARMED FORCES ACT

To the Officer in Charge of ........cccvieiiniiininincceeeceee (@).
Where NO. ....cooiiiiiieiiieeee e Rank .....cccooieiiiiiiiieee (b).
Name .....ccocceveiirieen, Of the oo (b)

Unit is now in your custody undergoing a sentence of imprisonment
awarded by his commanding officer

(b).

passed by court martial

Now, therefore, in pursuance of the powers conferred by Part VIII of
the Armed Forces Act, | do hereby order you to release the said person from
custody.

(a) Insert the name and address of the civil prison or service prison.

(b) Delete as necessary.

(©) This form must be signed by the reviewing officer or reconsidering
authority. In the case of a person serving a sentence in a service

prison this order must be signed by the officer who awarded the
original award of imprisonment.
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L.N. 249/1969,
L.N. 305/ 1986.

Rulesunder section 228

THE ARMED FORCES RULES OF PROCEDURE
Arrangement of Rules

PRELIMINARY

Rule

1—Citation.
2—Definitions.

ARREST AND AvOIDANCE OF DELAY

3—Avoidance of delay by commanding officer in investigating
charges.

4—Report to higher authority where no investigation commenced
within forty-eight hours of arrest.

5—Eight-day delay report.

6—Arrest not to exceed 72 days without permission from higher
authority.

INVESTIGATION OF CHARGES BY COMMANDING OFFICER

7—Methods of investigating charge.

8—Hearing of evidence by commanding officer.

9—Abstract of evidence.

10—TInvestigation before summary dealing by commanding officer.
11—Dismissal of charge by commanding officer.

12—Reference of charge to higher authority.

PrEPARATION OF CHARGE-SHEETS AND FRAMING OF CHARGES
13—Charge-shests.

14—Charges.

15—Joint charges.

16—Construction of charge-sheets and charges.

AcTioN By HIGHER AuTHORITY ON RECEIPT OF CHARGE

17—Action by higher authority on receipt of charge.

INVESTIGATION OF, AND SUMMARY DEALINGS WiTH, CHARGES BY

APPROPRIATE SUPERIOR AUTHORITY

18—Documents to be given to officers, servicemen and civilians dealt
with summarily.
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Rule
19—1Investigations of and summary dealing with charges against
officers, servicemen and civilians.
20—A\lternative courses open to appropriate superior authority.

CoNVENING OF COURTS MARTIAL

21—Duties of convening officer when convening court martial.
22— Appointment of presiding officer and members.
23—Officers under instruction.

24—Preparation of defence.

ASSEMBLY AND SWEARING OF COURT

25—Preliminary matters to be considered by court and beginning of
trial.

26—O0Objections to court.

27—Swearing of court.

28—Swearing of judge advocate.

29—Swearing of officers under instruction.

30—Appointment and swearing of, and objections to, interpreters and
shorthand writers.

31—No right of objection to judge advocate, prosecutor or officer
under instruction.

32—Order of trial.

33—~Oaths and solemn affirmations.

ARRAIGNMENT OF ACCUSED

34—Arraignment of accused.

35—Pleato jurisdiction of court.

36—O0Objection to charge.

37—Pleain bar of trial.

38—Application by accused at joint trial to be tried separately.
39—Application by accused to have charges tried separately.
40—Pleato charge.

41—Acceptance of pleaof guilty.

42—Pleas on aternative charges.

PROCEDURE AFTER RECORDING FINDING OF GUILTY

43—Order of trial where pleas of guilty and not guilty.
44—Procedure on finding of guilty after plea of guilty.

CHaNGE OF PLEA
45—change of plea.
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ProceDpURE ON PLEAS OF Not GUILTY

Rule
46—Application for adjournment of trial.
47—Case for prosecution.

48—Calling of witnesses whose evidence not contained in abstract of
evidence.

49—Notice to accused that witness will not be called by prosecutor.
CALLING AND EXAMINATION OF WITNESSES

50—Swearing of witnesses.

51—Exclusion of witnesses from court.

52—Examination of witnesses.

53—Examination of witnesses by court.

54—Reading back of evidence to witnesses.

55—Calling of witnesses by court and recalling of witnesses.
56—Statutory declarations.

SuBmissioN OF No CASE To ANSWER AND STOPPING OF CASE

57—Submission of no case to answer and power of court to stop a
case.

Cask For THE DEFENCE
58—Explanation to accused of rights when making defence.
59—Evidence for defence.
60—Evidencein rebuttal.
61—Closing addresses.
SummING-Up BY JUDGE ADVOCATE
62—Summing-up by judge advocate.
DELIBERATION ON, AND ANNOUNCEMENT OF, FINDING ON CHARGE
63—Deliberation on finding on charge.
64—Expression of opinions on, and form of, finding.
65—Announcement of finding.
PROCEDURE AFTER ANNOUNCEMENT OF FINDING
66—Completion of procedure on plea of guilty before deliberation on

sentence.

67—Tria of charges on other charge-sheets before deliberation on
sentence.

68—Release of accused.
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Rule
69—Accused’s record and pleain mitigation.
70—Request by accused for other offences to be taken into
consideration.

DELIBERATION ON SENTENCE

71—Persons entitled to be present during deliberation on sentence.
72—Sentence and recommendation to mercy.
73—Postponement of deliberation on sentence.

ANNOUNCEMENT OF SENTENCE AND CoNcLUSION OF TRIAL

74—Announcement of sentence and conclusion of trial.

GENERAL DUTIES OF PRESIDING OFFICER, PROSECUTOR AND
DEFENDING OFFICER OR COUNSEL

75—General duties of presiding officer.
76—General duties of prosecutor and defending officer of counsel.
77—Counsel.

Powers AND DuTiEs OF JUDGE ADVOCATE

78—Genera duties of judge advocate.
79—Judge advocate sitting alone.

‘WITHDRAWAL AND AMENDMENT OF CHARGE-SHEETS AND CHARGES

80—Withdrawal of charge-sheets and charges.
81—Amendment of charge-sheets and charges by court.
82—Amendment of charges by convening officer.

SITTINGS AND ADJOURNMENT OF COURT
83—Sittings of court.
84—Adjournment.
85—View by court.
86—Absence of presiding officer, members or judge advocate.
INsaNITY
87—Insanity.

INTERVIEWING AND ATTENDANCE OF WITNESSES

88—Interviewing of witnesses.
89—Procuring attendance of witnesses.
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REcorD OF PROCEEDINGS
Rule
90—Record of proceedings.
91—Exhibits.

92—Custody and inspection of record of proceedings during trial.
CONFIRMATION, REVISION AND PROMULGATION

93—Confirmation and promulgation.
94—Revision.

Loss Or PROCEEDINGS

95—L oss of original record of proceedings before confirmation.
96—Tloss of original record of proceedings after confirmation.

LENGTH OF Custopy OF RECORD OF PROCEEDINGS, AND CosT OF
CoriEs OF PROCEEDINGS

97—Custody of record of proceedings after confirmation.
98—Cost of copies of record of proceedings.

PETITIONS
99—Petitions.
MISCELLANEOUS

100—Notice requiring oral evidencein place of statutory declaration.
101—Exceptions from Rules on account of the exigencies of service.
102—Exceptions from Rules in interests of security.
103—Procedure incase of illiteracy or incapacity.

104—-Deviations from the forms in the Schedules.

105—Cases not covered by Rules.
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PRELIMINARY
1. These Rules may be cited as the Armed Forces Rules of Procedure.  Citation.
2. Inthese Rules- Definition.
“convening afresh court” includes dissolving the existing court;

“member”, in relation to a court martial, does not include the presiding
officer;

“sexual offence” means and offence under section 69 of the Act where
the corresponding civil offence is an offence under Chapter XV of the Penal  Cap. 63.
Code, or an attempt to commit such an offence, and shall include any offence
of an indecent or unnatural kind under section 64 of the Act, or any attempt to
commit such offence under section 66 of the Act, or an offence of an indecent
kind under section 68 of the Act;

“special finding”, in relation to—

(a) section 96 of the Act, means a finding which a court martial may
make in accordance with that section;

(b) section 101 of the Act, means a finding in accordance with
subsection (1) of that section that the accused is guilty of the act
or omission charged but was insane when he did the act or made
the omission;

(c) rule 64 (3), means a finding that the accused is guilty of the charge
subject to the exception or variation specified in the findings.

ARREST AND AvOIDANCE OF DELAY

3. When apersonisdetained by serviceauthority in arrest hiscommanding  Avoidance of delay
officer shall, unless it is impracticable, within forty-eight hours of becoming by acommanding
aware that he is so detained have such person brought before him, inform him  officer in
of the charge against him and begin to investigate it. investigating charges.

4. Every case of a person being detained by service authority in arrest  Report to higher
beyond the period of forty-eight hours referred to in rule 3 without such authority where
investigation having begun and the reason therefor shall be reported by his noinvestigation
commanding officer to higher authority. commenced within

forty-eight hours of
arest.

5. The report required by section 72 (2) of the Act with regard to the Eight-day delay
necessity for further delay in bringing an accused to trial shall bein Form | set  report.
out in the First Schedule and shall be signed by his commanding officer; and
the report shall be sent to the officer who would be responsible for convening
acourt martial for thetrial of the accused.
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Arrest not to exceed
72 days without
permission from
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6. An accused shall not be held in arrest for more than seventy-two
consecutive days without a court martial being convened for his trial, unless
the officer who would be responsible for convening the court martial directs
in writing that he shall not be released from arrest; and when giving such a
direction the officer shall state his reasons for giving it.

INVESTIGATION OF CHARGES BY COMMANDING OFFICER

7. (1) Subject to paragraphs (2) and (3), when a commanding officer
investigates a charge, he shall first read and, if necessary, explain the charge to
the accused and shall then—

(a) hear the evidence himself in accordance with rule 8; or

(b) cause the evidence to be reduced to writing in the form of an
abstract of evidence made in accordance with rule 9, and read and
consider it:

Provided that—

(i) notwithstanding that he has heard all or part of the evidence
himself, he may cause the evidence to be reduced to writing;

(ii) after the evidence has been reduced to writing and he has
considered it, he may himself hear evidence in accordance
with rule 8; and

(iii) before he submits to higher authority a charge against an officer
or against a civilian to whom Parts IV to X of the Act apply
by virtue of section 9 of the Act, or remands a serviceman for
trial by court martial, he shall cause the evidenceto be reduced
to writing.

(2) Wherethe evidence taken in accordance with paragraph (1) discloses
an offence other than the offence of which is the subject of the investigation,
a new charge alleging that offence may be preferred against the accused in
addition to, or in substitution for, the original charge and the investigation
of the original charge may be treated, for the purposes of these Rules, as the
investigation of the added or substituted charge.

(3) Whereacivilian to whom Parts 1V to X of the Act apply by virtue of
section 9 of theAct ischarged with an offence with which an appropriate superior
authority can deal summarily, it shall not be necessary for his commanding
officer to read the charge to the accused; but it shall be a sufficient compliance
with this rule if his commanding officer causes to be delivered to the accused
acopy of the charge-sheet and of the abstract of evidence and considers them
together with any statement made by the accused under rule 9 (3).

8. When a commanding officer investigates a charge by hearing the
evidence himself-
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(a) each prosecution witness shall give his evidence oraly in the [ )

presence of the accused, or the commanding officer shall read to
be accused a written statement made by the witness:

provided that awritten statement of a prosecution witnessshall not
be used if the accused requires that the witness shall give his evidence
oraly;

(b) the accused shall be allowed to cross-examine any prosecution
witness;

(c) the accused may, on his own behalf, give evidence on oath or may
make a statement without being sworn;

(d) the accused may call witnessesin his defence, who shall givetheir
evidence orally and in his presence;

(e) the evidence shall not be given on oath unless the commanding
officer so directs or the accused so demands;

(f) if the evidence is given on oath the commanding officer shall,
subject to the accused's right to make a statement without being
sworn, administer the oath to each witness and to any interpreter
in accordance with rule 33;

(9) when a commanding officer awards the punishment of forfeiture
of seniority of rank that award shall be in the appropriate form set
out in the Fifth Schedule.

9. (1) An abstract of evidence shall bein Form Il in the First Schedule  Abstract of evidence.
and shall be made in the following way—

(a) it shall be made by the commanding officer or by another officer
on the direction of the commanding officer;

(b) the accused shall not be present while the abstract of evidenceis
being made;

(c) it shall consist of signed statements by such witnesses as are
necessary to prove the charge:

Provided that if, in the case of any witness, a signed statement is not
readily procurable, a précis of the evidence to be given by that witness may be
included instead of a signed statement;

(d) an oath shall not be administered to a witness making a statement
forinclusionin an abstract of evidence, but use may be made, where
necessary, of sworn statements which are already in existence.

(2) When an abstract of evidence has been made in accordance with

paragraph (1) a copy of it shall be handed to the accused and he shall then be
cautioned in the following terms—
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“Thisis a copy of the abstract of evidence in your case. You are not
obliged to say anything with regard to it unless you wish to do so, but you should
read it and when you have read it, if you wish to say anything, what you say
will be taken down in writing and may be given in evidence.”

(3) Any statement made by the accused after he has read the abstract of
evidence shall be taken down in writing and he shall be asked to sign it.

(4) The accused’s statement, and a certificate in Form III set out in the
First Schedule by the person who recorded the statement stating that the accused
was duly cautioned in accordance with thisrule shall be attached to the abstract
of evidence and shall thereafter form part of it.

10. Before a commanding officer deals summarily with a charge after
the evidence has been reduced to writing-

(a) any prosecution witness who has not given his evidence orally
shall do so if the accused requires it; and

(b) the commanding officer shall give the accused a further opportunity
to giveevidence on oath or to make astatement without being sworn
and to call witnesses in his defence.

11. (1) A commanding officer may dismiss a charge at any time during
hisinvestigation if heis of the opinion that it ought not to be proceeded with
further.

(2) If in the course of dealing summarily with a charge a commanding
officer determines that it is desirable that the charge should be tried by court
martial, he may refer the charge to higher authority in accordance with the
rule 12.

(3) After a commanding officer has referred a charge to higher authority
inaccordancewithrule 12 he shall not dismissit unlessit has been referred back
to him with adirection that it shall be dismissed in accordance with section 81
(3) or section 82 (2) (b) of the Act.

12. When a commanding officer submits to higher authority a charge
against an officer, or against a civilian to whom Parts IV to X of the Act apply
by virtue of section 9 of theAct, or hasremanded a servicemanfor trial by court
martial, he shall send to higher authority-

(a) acopy of the charge-sheet on which the accused is held;

(b) a draft charge-sheet containing the charges upon which the
commanding officer considers that the accused should be dealt
with summarily or tried by court martial;

(c) the abstract of evidence;

(d) a statement of the character and service record of the accused,;
and
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(e) a recommendation as to how the charge should be proceeded
with.

PREPARATION OF CHARGE-SHEETS AND FRAMING OF CHARGES

13. (1) A charge-sheet shall contain the whole of the issue or issuesto Charge-sheets.
be tried at one time, and may contain more than one charge if the charges are
founded on the same facts or form or are part of aseries of offences of the same
or similar character:

Provided that charges under paragraph (a) of section 31 (1), paragraph
(a) of section 32, paragraphs (a) and (b) of section 42 (where the charge is
connected with a charge under either of the before-mentioned paragraphs) or
section 51 of the Act may beincluded in any charge-sheet, notwithstanding that
other chargesin that charge-sheet are not founded on the same facts and do not
form or are not part of a series of offences of the same or similar character.

(2) Every charge-sheet shall in its layout follow the appropriate
illustration given in Form 111 in the Second Schedule.

(3) The commencement of each charge-sheet shall bein the appropriate
paragraph of Form | set out in the Second Schedule, and shall state the number,
rank, name and unit of the accused and show by the description of the accused
or directly by an express averment that he is subject to the Act or otherwise
liableto trial by court martial.

14. (1) Each charge shall state one offence only. Charges.
(2) Offences may be charged in the alternative in separate charges, but
in no case shall they be charged in the alternative in the same charge; and
when charges are laid in the alternative they shall be set out in order of gravity
commencing with the most serious.
(3) Each charge shall consist of two parts, namely—

(a) the statement of the offence; and

(b) the particulars of the act, neglect or omission constituting the
offence.

(4) Thestatement of an offence, if itisnot acivil offence, shal beassetoutin
the appropriate paragraph of Form 111 inthe Second Schedule, andif itisacivil
offence in such words as sufficiently describe that offence.

(5) The particulars shall state—

(a) such circumstances respecting the alleged offence aswill enablethe

accused to know every act, neglect or omission whichit isintended
to prove against him as constituting the offence;
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(b) when the offence charged is one which can be committed either
in circumstances involving a higher degree of punishment or in
circumstances involving aless degree of punishment, facts which
it isintended to prove as rendering the accused liable to the higher
degree of punishment if convicted; and

(c) any additional facts which it isintended to prove as rendering the
accused liable to the punishment of stoppagesif convicted.

15. (1) Any number of accused may be charged in the same charge-sheet
with offences alleged to have been committed by them separately if the acts
on which the charges are founded are so connected that it is in the interests of
justice that they be tried together.

(2) Any number of accused may be charged jointly in one charge for
an offence committed by them jointly; and where so charged any one or more
accused may at the same time be charged in the same charge-sheet with any
other offence alleged to have been committed by him or them individually or
jointly, provided such charges could, if the accused to whom they relate had
been tried separately, have been included under rule 13 (1) in the same charge-
sheet as the other charges against him.

16. In the construction of a charge-sheet or charge there shall be
presumed in favour of supporting it every proposition which may reasonably
be presumed to be impliedly included, though not expressed therein, and the
statement of the offence and the particulars of the offence shall be read and
construed together.

AcTioN By HIGHER AUTHORITY ON RECEIPT OF CHARGE

17. When ahigher authority receivesacharge against an accused he shall,
if he does not refer it back to the commanding officer or deal summarily with it
himself or himself convene a court martial to try the accused, refer the charge
either to an appropriate superior authority in order that that authority may deal
summarily with it or to the officer who would be responsible for convening the
appropriate court martial to try the accused, and shall, when he so refers the
charge, send to the appropriate superior authority or other officer concerned
the documents mentioned in rule 12 together with his own recommendation as
to how the case should be proceeded with.

INVESTIGATION OF, AND SUMMARY DEALING WITH, CHARGES BY AN
APPROPRIATE SUPERIOR AUTHORITY

18. An appropriate superior authority shall ensure before investigating
and dealing summarily with a charge that the accused is given, not less than
twenty-four hours before the charge is so investigated and dealt with, a copy
of the charge-sheet containing the charge upon which he will be so dealt with
and a copy of the abstract of evidence.

19. When an appropriate superior authority investigates and deals
summarily with a charge-
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with charges against
(@) he shall first read the charge to the accused; officers, servicemen
and civilians.
(b) thewitnesses against the accused need not givetheir evidenceorally
if the accused has so agreed in writing, but if the accused has not
so agreed they shall give their evidence orally in his presence and
he shall be allowed to cross-examine them;

(c) if the witnesses against the accused do not give their evidence
orally the appropriate superior authority shall read the abstract of
evidence to the accused if he so requires;

(d) the accused in his defence may adduce evidence asto the facts of
the case and as to his character and in mitigation of punishment;

(e) the accused himself may give evidence on oath, make a statement
without being sworn or hand in awritten statement;

(f) each witness who gives evidence shall giveit on oath and the oath
shall be administered by the appropriate superior authority to each
witness and to any interpreter in accordance with rule 33;

(9) when an appropriate superior authority awards the punishment of
forfeiture of seniority of rank that award shall bein the appropriate
form set out in the Fifth Schedule;

(h) arecord shall be made of the proceedings in accordance with the
form set out in the Third Schedule.

20. An appropriate superior authority shall, if an accused elects to be  Alternative courses
tried by court martial or the appropriate superior authority in the course of  gpen to appropriate
investigating, or whilst dealing summarily with, a charge determines that it gyperior authority.
is desirable that the charge should be tried by court martial, either himself
convene the court martial or refer the charge to higher authority in accordance
with rule 17.

CoNVENING OF COURTS MARTIAL

21. When an officer convenes a court martial he shall- Duties of convening
officer when
(a) issue aconvening order in Form | in the Fourth Schedule; convening court
martial.

(b) direct upon what charges the accused isto be tried and ensure that
the accused has been remanded for trial by court martial upon those
charges either by his commanding officer or by the appropriate
superior authority who has investigated them;

(c) if heisof the opinion that charges should be put in separate charge-
sheets, so direct and direct the order in which they are to be tried;

(d) direct, if there is more than one accused, whether the accused are
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(e) appoint the presiding officer and members of the court and any
waiting members in accordance with rule 22;

(f) take the necessary steps to procure the appointment of a judge
advocate;

(9) appoint an officer or counsel assisted by an officer to prosecute or
detail a commanding officer to appoint an officer to prosecute:

Provided that the convening officer may appoint two such officers to
prosecute if he thinks fit;

(h) appoint the date, time and place for thetrial;

(i) send to the presiding officer the charge-sheet, the convening
order and, if he considers it necessary or desirable, a copy of the
abstract of evidence from which any evidence whichishisopinion
would be inadmissible under the Act at the court martial has been
expurgated;

(j) send to each member of the court and to each waiting member a
copy of the charge-shest;

(K) send to the prosecutor copies of the charge-sheet and convening
order together with the original abstract of evidence and, where an
expurgated copy thereof has been sent to the presiding officer, an
unexpurgated copy thereof showing the passages which have been
expurgated in that copy;

(1) send to thejudge advocate copies of the charge-sheet and convening
order and an unexpurgated copy of the abstract of evidence showing,
where an expurgated copy has been sent to the presiding officer, the
passages which have been expurgated in that copy;

(m) ensure that the accused is given a proper opportunity to prepare
his defence in accordance with rule 24; and

(n) take steps in accordance with rule 89 to procure the attendance at
the court martial of all witnesses to be called for the prosecution
and all witnesses whose attendance the accused has reasonably
requested in accordance with rule 24:

Provided that the convening officer may require the accused to
defray or to undertake to defray, as the convening officer thinks fit, the
cost of the attendance of a witness whose attendance he has requested
and if the accused refusesto defray or to undertake to defray, asthe case
may be, such cost, the convening officer shall not be obliged to take any
further steps to procure the attendance of that witness.

Appointment of 22. The convening officer shall-
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(a) appoint the presiding officer of a court martial by name;
(b) appoint the members of acourt martial by name; and
(c) appoint such waiting members as he thinks expedient by name.

. . L Officers under
23. (1) Subject to rule 79, any officer subject to the Act may, by direction

ingtruction.
of the convening officer or at the discretion of the presiding officer, remain with
a court martial throughout the proceeding as an officer under instruction.
(2) An officer under instruction, although allowed to be present in closed
court, shall take no part in any of the deliberations or decisions of the court.
24. (1) An accused who has been remanded for trial by court martial Preparation of
may be represented by counsel and shall be afforded a proper opportunity for defence

preparing his defence and allowed proper communication with his defending
officer or counsel and with his witnesses.

(2) A defending officer or counsel shall be appointed by the commanding
officer to defend an accused who has been remanded for trial by court martial,
unless the accused states in writing that he does not wish such an appointment
to be made.

(3) If the prosecution is to be undertaken by a legally qualified officer or
by counsel the accused shall be notified of this fact in sufficient time to enable
him, if he so desires and it is practicable, to make arrangements for a legally
qualified officer or counsel to defend him.

(4) As soon as practicable after an accused has been remanded for trial
by court martial, and in any case not less than twenty-four hours before his
trial, he shall be given-

(a) acopy of the charge-sheet;

(b) an unexpurgated copy of the abstract of evidence showing the
passages (if any) which have been expurgated in the copy sent to
the presiding officer;

(c) notice of any additiona evidence which the prosecution intends
to adduce; and

(d) a list of the ranks, names and units of the presiding officer and
members who are to form the court and of any waiting members.

(5) When an accused is given a copy of the charge-sheet and of the
abstract of evidence in accordance with this rule he shall-

(a) if necessary, have the charge explained to him; and

(b) be informed that, upon his making a written request to his
commanding officer not less than twenty-four hours before his
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trial requiring the attendance at his trial of any witness (other
than a witness for the prosecution) whom he desires to call in his
defence (such witnessto be named by him), reasonable stepswill be
taken at the possible expense of the accused in accordance with these
Rules to procure the attendance of any such witness at histrial.

(6) When an accused is served with a copy of a statutory declaration
which the prosecution proposes to hand to the court in accordance with section
93 (2) of the Act and rule 56 of these Rules, he shall be informed of his right
under that section to require that oral evidence shall be given in lieu of such
statutory declaration.

(7) When it is intended to try two or more accused jointly notice of
this fact shall be given to each such accused when he is given a copy of the
charge-sheet.

(8) An accused may, before trial, by written notice to the convening
officer claim to be tried separately on the ground that he would be prejudiced
in his defence if he were not tried separately; and in such case the convening
officer shall, if he is of the opinion that the interests of justice so require, direct
that the accused who has so claimed shall be tried separately.

(9) When acharge-sheet contains more than one charge the accused may,
before trial, by written notice to the convening officer claim to be tried separately
on any charge in that charge-sheet on the ground that he would be prejudiced
in his defence if he were not tried separately on that charge, and in such case
the convening officer shall, if he is of the opinion that the interests of justice so
require, direct that the accused shall be tried separately on that charge.

ASSEMBLY AND SWEARING OF COURT

25. (1) Upon acourt martial assembling the court shall, before beginning
thetrial, satisfy themselvesin closed court—

(a) that the court has been convened in accordance with the Act and
these Rules;

(b) that the court consists of not less than the legal minimum of
officers;

(c) that the presiding officer and members are of the required rank
and length of service;

(d) that the presiding officer and members have been duly appointed
and are not disqualified under the Act;

(e) that the judge advocate has been duly appointed;
(f) that the accused appears from the charge-sheet to be subject to

service law or otherwise liable to trial by court marital and to be
subject to the jurisdiction of the court; and
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(g) that each charge is on its face correct in law and framed in
accordance with these Rules.

(2) Where a vacancy occurs through a member of the court being
disqualified under the Act or being absent when the court assembles the presiding
officer may appoint a duly qualified waiting member to fill that vacancy.

(3) The presiding officer may, if the interests of justice so require,
substitute a duly qualified waiting member for a member appointed by the
convening officer.

(4) If the court is not satisfied on any of the matters mentioned in
paragraph (1), and is not competent to rectify the matter itself under the Act
or these Rules, it shall, before commencing the trial, report to the convening
officer thereon.

(5) When the court has complied with this rule and is ready to proceed
with the trial the presiding officer shall open the court and the trial shall

begin.

26. (1) The order convening the court and the names of the officers
appointed to try the accused shall be read in the hearing of the accused, who
shall be given an opportunity to object to any of those officers in accordance
with section 90 of the Act.

(2) When a court is convened to try more than one accused, whether
separately or jointly, each accused shall be given an opportunity to object to
any officer on the court in accordance with the preceding paragraph and shall
be asked separately whether he has any such objection.

(3) An accused shall state the names of all the officers to whom he objects
before any objection is disposed of.

(4) If more than one officer is objected to the objection to each officer
shall be disposed of separately and the objection to the lowest in rank shall be
disposed of first, except where the presiding officer is objected to, in which
case the objection to him shall be disposed of before the objection to any other
officer.

(5) An accused may make a statement and call any person to make a
statement in support of his objection.

(6) An officer to whom the accused has objected may state in open
court anything relevant to the accused’s objection whether in support or in
rebuttal thereof.

(7) An objection to an officer shall be considered in closed court by all
the other officers on the court including any officer who has been appointed
by the presiding officer in accordance with paragraph (9) in place of an officer
who has retired.
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(8) When an objection to an officer is allowed that officer shall forthwith
retire and take no further part in the proceedings.

(9) When an officer objected to (other than the presiding officer) retires
and there is a duly qualified waiting member in attendance the presiding
officer shall immediately appoint him to take the place of the officer who has
retired.

(10) The court shall satisfy themselvesthat awaiting member who takes
the place of a member of the court is of the required rank and not disqualified
under the Act and shall give the accused an opportunity to object to him and
shall deal with any such objection in accordance with thisrule.

(11) If an objection to the presiding officer is allowed the court shall
report to the convening officer without proceeding further with the trial.

(12) If as aresult of the allowance of an objection to a member there
are insufficient officers available to form a court in compliance with the Act,
the court shall report to the convening officer without proceeding further with
the trial, and the convening officer may either appoint an officer as a member
to fill the vacancy or convene a fresh court to try the accused.

27. (1) Immediately after rule 26 hasbeen complied with an oath shall be
administered to the presiding officer and each member of the court in accordance
with rule 33 and in the presence of the accused.

(2) Theoath shall be administered by thejudge advocateto the presiding
officer first and afterwards to each member of the court.

(3) A court may be sworn at onetimeto try any number of accused then
present before it, whether they are to betried jointly or separately.

(4) When acourt is convened to try two or more accused separately and
one accused objects to the presiding officer or to any member of the court, the
court may, if they think fit, proceed to determine that objection in accordance
with the rule 26 or postpone the trial of that accused and swear the court for
thetrial of the other accused only.

28. After the court has been sworn an oath shall be administered to
the judge advocate in accordance with rule 33 and in the presence of the
accused.

29. After the court and judge advocate have been sworn an oath shall be
administered to any officer under instruction in accordance with rule 33 and in
the presence of the accused.

30. (1) A competent and impartial person may be appointed at any time
to act asan interpreter or shorthand writer at atrial by court martial and before
he so acts an oath shall be administered to him in accordance with rule 33 and
in the presence of the accused.

(2) Before a person is sworn as an interpreter or as a shorthand writer
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the accused shall be given an opportunity to object to him in the same manner
as an objection may be taken to a member of the court, and, if the court think
that the objection is reasonable, that person shall not act as an interpreter or
shorthand writer.

31. The accused shall have no right to object to a judge advocate, a
prosecutor or an officer under instruction.

32. (1) When a court has been convened to try two or more accused
separately and have been sworn in accordance with rule 27 (3), the court shall
try them in the order indicated by the convening officer or, where he has given
no such indication, in such order as the court think fit.

(2) When acourt has been convened to try an accused on chargeswhich
areincluded in more than one charge-sheet, the court shall take the charge-sheets
in the order indicated by the convening officer or, where he has given no such
indication, in such order as they think fit.

33. (1) An oath which isrequired to be administered under these Rules
shall be administered in the appropriate form and in the manner set out in the
Sixth Schedule:

Provided that the opening words of the oath may be varied to such words
and the oath may be administered in such manner as the person taking the
oath declares to be binding on his conscience in accordance with hisreligious
beliefs.

(2) Subject to rule 27 (2), every oath shall be administered at a court
martial by the presiding officer, a member of the court or the judge advocate.

(3) Where a person is permitted to make a solemn affirmation instead
of swearing an oath the affirmation shall be in the appropriate form set out in
the Sixth Schedule.

ARRAIGNMENT OF ACCUSED

34. (1) When the court and judge advocate have been sworn the accused
shall be arraigned.

(2) If thereismore than one charge against the accused before the court
he shall be required to plead separately to each charge.

(3) If thereis more than one charge-sheet against the accused before the
court the court shall arraign and try the accused upon the charge in the first of
such charge-sheets and shall announce their finding thereon, and if the accused
has pleaded guilty the court shall comply with paragraphs (1) and (2) of rule 44
before they arraign him upon the charge in any subsequent charge-sheet.

35. (1) The accused, before pleading to the charge, may offer apleato
the jurisdiction of the court; and if he does so—
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(a) the accused may adduce evidence in support of the plea and the

prosecutor may adduce evidence in answer thereto; and

(b) the prosecutor may address the court in answer to the pleaand the
accused may reply to the prosecutor’s address.

(2) If the court allows the plea they shall adjourn and report to the
convening officer.

(3) When a court report to the convening officer under this rule the
convening officer shall-

(a) if he approvesthe decision of the court to allow the plea, dissolve
the court;

(b) if he disapproves the decision of the court-

(i) refer the matter back to the court and direct them to proceed
with thetrial; or

(i) convene afresh court to try the accused.

Objection to charge. 36. (1) An accused before pleading to a charge may object to it on the
grounds that it is not correct in law or is not framed in accordance with these
Rules, and if he does so the prosecutor may address the court in answer to the
objection and the accused may reply to the prosecutor’s address.

(2) If the court uphold the objection they shall either amend the charge,
if permissible under rule 81, or adjourn and report to the convening officer:

Provided that if there is another charge or another charge-sheet before
the court the court may, before adjourning under this rule, proceed with the
trial of such other charge or other charge-sheet.

(3) When a court report to the convening officer under this rule, the
convening officer shall-

(a) if he approves the decision of the court to allow the objection—
(i) dissolve the court; or
(i) where there is another charge or another charge-sheet before
the court to which the objection does not relate and which the
court has not tried, direct the court to proceed with the trial of

such other charge or charge-sheet only; or

(iii) amend the charge to which the objection relates if permis-
sible under rule 82, and direct the court to try it as amended,;

(b) if he disapproves the decision of the court to allow the
objection-
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(ii) where there is another charge or another charge-sheet before
the court to which the objection does not relate and which the
court has not tried, direct the court to proceed with the trial of
such other charge or charge-sheet only; or

(iii) convene afresh court to try the accused.

37. (1) Anaccused, before pleading to acharge, may offer apleainbar of  Pleain bar of trid.
trial in reliance upon section 142 or section 144 of the Act; and if he does so-

(a) the accused may adduce evidence in support of the plea and the
prosecutor may adduce evidence in answer thereto; and

(b) the prosecutor may address the court in answer to the pleaand the
accused may reply to the prosecutor’s address.

(2) If the court allow the plea, they shall adjourn and report to the
convening officer:

Provided that, if there is another charge or another charge-sheet before
the court, the court may, before adjourning under this rule, proceed with the
trial of such other charge or other charge-sheet.

(3) When a court report to the convening officer under this rule the
convening officer shall-

(a) if he approves the decision of the court to allow the plea-
(i) dissolve the court; or
(ii) where there is another charge or another charge-sheet before
the court to which the plea does not relate and which the court
has not tried, direct the court to proceed with the trial of such
other charge or charge-sheet only;
(b) if he disapproves the decision of the court to allow the plea-
(i) direct the court to try the charge; or
(ii) where there is another charge or another charge-sheet before
the court to which the plea does not relate and which the court
has not tried, direct the court to proceed with thetrial of such
other charge or charge-sheet only; or
(iii) convene a fresh court to try the accused.
38. (1) Where two or more accused are charged jointly any one of the Application by

accused may, before pleading to the charge, apply to the court to be tried acuseda joint tria
separately on the ground that he would be prejudiced in his defence if hewere 10 betried separately.
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(2) If the accused makes such an application the prosecutor may address
the court in answer thereto and the accused may reply to the prosecutor’s
address.

(3) If the court are of the opinion that the interests of justice so require
they shall allow the application and try separately the accused who made it.

39. (1) Where a charge-sheet contains more than one charge the accused
may, before pleading to the charges, apply to the court to be tried separately on
any charge in that charge-sheet on the ground that he would be prejudiced in
his defence if he were not tried separately on that charge.

(2) If the accused makes such an application the prosecutor may address
the court in answer thereto and the accused may reply to the prosecutor’s
address.

(3) If the court are of the opinion that the interests of justice so require
they shall allow the application and try the accused separately on the charge to
which it relates asif that charge had been inserted in a separate charge-sheet.

40. (1) After any pleas under rules 35 and 37, any objection under rule
36, and any application under rules 38 and 39, have been dealt with, the accused
shall be required (subject to paragraph (2)) to plead either guilty or not guilty
to each charge on which he is arraigned.

(2) Where a court is empowered by section 96 of the Act to find an
accused guilty of an offence other than that charged or guilty of committing
the offence in circumstances involving a less degree of punishment or where
they could, after hearing the evidence, make a special finding of guilty subject
to exceptions or variations in accordance with rule 64, the accused may plead
guilty to such other offence or to the offence charged as having been committed
in circumstancesinvolving alessdegree of punishment or to the offence charged
subject to such exceptions or variations.

41. (1) If an accused pleads guilty to a charge under paragraph (1) or
paragraph (2) of rule 40 the judge advocate shall, before the court decide to
accept the plea, explain to the accused the nature of the charge and the general
effect of hispleaand in particular the differencein procedure when an accused
pleads guilty and when an accused pleads not guilty.

(2) A court shall not accept a plea of guilty under either paragraph (1)
or paragraph (2) of rule 40 if—

(a) the court are not satisfied that the accused understands the nature
of the charge or the effect of hisplea; or

(b) the presiding officer, having regard to all the circumstances,
considers that the accused should plead not guilty; or
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(c) the accused isliable if convicted to be sentenced to death.

(3) In the case of apleaof guilty under rule 40 (2) acourt shall also not
accept the plea unless the convening officer concurs and they are satisfied of
the justice of such a course; and the concurrence of the convening officer may
be signified by the prosecutor.

(4) When apleaof guilty under paragraph (1) or paragraph (2) of rule 40
isnot accepted by the court or the accused either refuses to plead to the charge
or does not plead to it intelligibly, the court shall enter a plea of not guilty.

(5) When a court are satisfied that they can properly accept a plea of
guilty under paragraph (1) or paragraph (2) of rule 40 they shall record a finding
of guilty in respect thereof.

42. (1) When an accused pleads guilty to the first of two or more
alternative charges the court, if they accept the accused’s plea of guilty, shall
record a finding of guilty in respect of the first charge and the prosecutor shall
withdraw any alternative charge before the accused is arraigned on it.

(2) When an accused pleads guilty to one of two or more charges which
are laid in the alternative other than the first of such charges the court may —

(a) proceed asif the accused had pleaded not guilty to al the charges,
or

(b) with the concurrence of the convening officer (which may be
signified by the prosecutor) record a finding of guilty on the charge
to which the accused has pleaded guilty and a finding of not guilty
on any aternative charge which is placed before it on the charge-
sheet; and where the court record such findings the prosecutor shall
before the accused isarraigned on it withdraw any chargewhichis
alternative to the charge of which the court have found the accused
guilty and which is placed after it in the charge-sheet.

PRrROCEDURE AFTER RECORDING FINDING OF GUILTY

43. (1) After the court have recorded a finding of guilty, if there is no other
chargein the same charge-sheet to which the accused has pleaded not guilty and
no other accused who has pleaded not guilty to a charge in that charge-sheet,
they shall proceed with thetrial as directed by rule 44.

(2) If there is another charge in the charge-sheet to which the accused
has pleaded not guilty, or there is another accused who has pleaded not guilty
to a charge in that charge-sheet, the court shall not comply with rule 44 until
after they have dealt with such other charge or tried such other accused and
have announced and recorded their finding in respect thereof.

44. (1) After the court have recorded a finding of guilty in respect of a charge

towhich an accused pleaded guilty the prosecutor shall, subject torule 43, read the
abstract of evidenceto the court or inform the court of the facts contained therein:
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Provided that, if an expurgated copy of the abstract was sent to the
presiding officer, the prosecutor shall not read to the court those parts of the
abstract which have been expurgated or inform the court of the facts contained
in those parts, and shall not hand the original abstract to the court until thetrial
is concluded.

(2) If the abstract of evidenceis, in the opinion of the court, inadequate
or incomplete, the court shall hear and record in accordance with these Rules
sufficient evidence to enable them to determine the sentence.

(3) After paragraphs (1) and (2) have been complied with the accused
may-

(a) adduce evidence of character and in mitigation of punishment;
and

(b) address the court in mitigation of punishment.

(4) After paragraph (3) has been complied with the court shall proceed
as directed in paragraphs (1), (2), (3) and (4) of rule 69.

CHANGE OF PLEA

45, (1) An accused who has pleaded not guilty may at any time before
the court close to deliberate on their finding withdraw his plea of not guilty and
substitute a plea of guilty (including a plea of guilty under rule 40 (2)), andin
such case the court shall, if they are satisfied that they can accept the accused’s
changed plea, record a finding in accordance with the accused’s changed plea
and so far asis necessary proceed as directed by rule 44.

(2) If at any time during the trial it appears to the court that an accused
who has pleaded guilty does not understand the effect of his plea or the nature
of the charge, the court shall enter a plea of not guilty and proceed with the
trial accordingly.

(3) When acourt enter apleaof not guilty in respect of any charge under
paragraph (2) they shall, if there was a charge laid in the alternative thereto
which the prosecutor withdrew under rule 42, reinstate such alternative charge,
arraign the accused thereon and proceed with the trial asiif it had never been
withdrawn.

ProcepURE ON PLEAS OF Not GuiLTy
46. After apleaof not guilty to any charge has been entered-
(a) the court shall ask the accused whether he wishes to apply for an
adjournment on the grounds that any of these Rules relating to
procedure before trial have not been complied with and that he

has been prejudiced thereby, or on the ground that he has not had
sufficient opportunity for preparing his defence;
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(b) if the accused applies for an adjournment-

(i) the accused may adduce evidence in support of his application
and the prosecutor may adduce evidence in answer thereto;
and

(ii) the prosecutor may addressthe court in answer to the application
and the accused may reply to the prosecutor’s address;

(c) the court may grant an adjournment if they think the interests of
justice so require.

47. (1) Theprosecutor may if hedesires, and shall if required by the court,
make an opening address explaining the charge, where necessary, and the nature
and general effect of the evidence which he proposes to adduce.

(2) The witnesses for the prosecution shall then be called and give their
evidence.

48. (1) If the prosecutor intendsto adduce evidencewhichisnot contained
inany abstract of evidence given to the accused notice of such intention together
with the particulars of the evidence shall, when practicable, be given to the
accused a reasonabl e time before the evidence is adduced.

(2) If such evidenceisadduced without notice or particularshaving been
given the court may, if the accused so desires, either adjourn after receiving
the evidence or allow any cross-examination arising out of that evidence to be
postponed, and the court shall inform the accused of hisright to apply for such
an adjournment or postponement.

49. The prosecutor shall not be bound to call all the witnesses against the
accused whose evidence is contained in the abstract of evidence nor awitness
whom he has notified the accused that he intends to call under rule 48, but if
the prosecutor does not intend to call such awitness to give evidence he shall
either tender him for cross-examination by the accused, or give the accused
reasonabl e notice that he does not intend to call the witness and that the accused
will be allowed to communicate with him and to call him as awitness for the
defence, if he so desires and if the witnessis available.

CALLING AND EXAMINATION OF WITNESSES

50. Subject to section 91 of the Act, an oath shall be administered to
each witness in accordance with rule 33 before he gives evidence and in the
presence of the accused.

51. During atria a witness other than the prosecutor or accused shall
not, except by leave of the court, be in court while not under examination,
and if while heis under examination a discussion arises as to the allowance of
a question or otherwise with regard to the evidence the court may direct the
witness to withdraw during such discussion.
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52. (1) A witnessmay be examined by the person calling him, and may be
cross-examined by the opposite party to the proceedings, and on the conclusion
of any such cross-examination may be re-examined by the person who called
him on matters arising out of the cross-examination.

(2) The person examining awitness shall put his questionsto the witness
orally and, unless an objection is made by the witness, the court, the judge
advocate, the prosecutor or the accused, the witness shall reply forthwith; and
if such an objection is made the witness shall not reply until the objection has
been disposed of.

(3) The court may allow the cross-examination or re-examination of a
witness to be postponed.

53. (1) The presiding officer, the judge advocate and, with permission
of the presiding officer, any member of the court, may put questions to a
witness.

(2) Upon any such questions being answered the prosecutor and the
accused may put to the witness such questions arising from the answer which
he has given as seem proper to the court.

54. (1) The record which has been made of the evidence given by a
witness shall be read back to him before he leaves the court and when thisis
done he may ask for the record to be corrected or explain the evidence which
he has given.

(2) If any such correction is made or explanation given the prosecutor
and the accused may put such questionsto the witness respecting the correction
or explanation as seem proper to the court.

(3) When a shorthand writer is employed it shall not be necessary to
comply with paragraphs (1) and (2) if, in the opinion of the court and the judge
advocate, it is unnecessary to do so:

Provided that if any witness so demands paragraph (1) shall be complied
with.

55. (1) The court may, at any time before the judge advocate begins to
sum up, call awitnessor recall awitnessif inthe opinion of thecourtitisinthe
interests of justice to do so; and, if the court call awitness or recall awitness
under this rule, the prosecutor and the accused may put such questions to the
witness as seem proper to the court.

(2) The prosecutor and the accused may, at any time before the judge
advocate begins to sum up, recall a witness by leave of the court and the
prosecutor and the accused may put such questions to the witness as seem
proper to the court.

56. A statutory declaration which is admissible in accordance with the
provisions of section 93 of theAct shall be handed to the court by the prosecutor
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or the accused, as the case may be, without being produced by awitness.
SuBmissioN OF No CAse To ANSWER AND STOPPING OF CASE

57. (1) Attheclose of the casefor the prosecution the accused may submit
to the court in respect of any charge that the prosecution hasfailed to establish
aprimafacie case for him to answer and that he should not be called upon to
make his defence to that charge; and if the accused makes such a submission
the prosecutor may address the court in answer thereto and the accused may
reply to the prosecutor’s address.

(2) The court shall not allow the submission unless they are satisfied
that-

(a) the prosecution has not established aprimafacie case on the charge
aslad; and

(b) it is not open to them on the evidence adduced to make a special
finding under either section 96 of the Act or rule 64 (3).

(3) If the court allow the submission they shall find the accused not
guilty of the charge to which it relates and announce this finding in open court
forthwith; if the court disallow the submission they shall proceed with thetrial
of the offence as charged.

(4) Irrespective of whether there has been a submission under thisrule
or not, the court may at any time after the close of the hearing of the case for
the prosecution, and after hearing the prosecutor, find the accused not guilty
of a charge, and if they do so they shall announce such finding in open court
forthwith.

CAasE For THE DEFENCE

58. (1) After the close of the case for the prosecution the presiding officer
or, if he so directs, the judge advocate shall explain to the accused that—

(a) if he wishes he may give evidence on oath as a witness or make
a statement without being sworn, but that he is not obliged to do
either;

(b) if he gives evidence on oath he will beliableto be cross-examined
by the prosecutor and to be questioned by the court and the judge
advocate, but if he makes a statement without being sworn no one
will be entitled to ask him any questions; and

(c) whether he gives evidence or makes a statement or remains silent
he may call witnesses on his behalf both to the facts of the case
and to his character.

(2) After the presiding officer or judge advocate has complied with
paragraph (1) he shall ask the accused if he intends to give evidence on oath or

to make a statement without being sworn and if he intends to call any witness
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on hisbehalf and, if so, whether heis awitness to fact or to character only.

(3) If the accused intends to call awitness to the facts of the case other
than himself or to hand in a statutory declaration as to the facts of the case he
may make an opening address outlining the case for the defence before the
evidence for the defenceis given.

59. (1) After rule 58 has been complied with the witnessesfor the defence
(if any) shall be called and give their evidence.

(2) Rules 50, 51, 52, 53, 54, 55 and 56 shall apply to the witnesses and
the evidence for the defence as they apply to the witnesses and the evidence
for the prosecution.

60. After the witnesses for the defence have given their evidence the
prosecutor may, by leave of the court, call a withess or recall a witness to
give evidence on any matter raised by the accused in his defence which the
prosecution could not properly have mentioned to the court before the accused
disclosed his defence or which the prosecution could not reasonably have
foreseen.

61. (1) After all the evidence has been given the prosecutor and the
accused may each make a closing address to the court.

(2) The accused shall be entitled to make his closing address after the
closing address by the prosecutor.

(3) Where two or more accused are represented by the same defending
officer or counsel he may make one closing address only.

SumMING-UP BY JUDGE ADVOCATE

62. After the closing addresses the judge advocate shall sum up the
evidence and advise the court on the law relating to the case in open court.

DELIBERATION ON, AND ANNOUNCEMENT OF, FINDING ON CHARGE

63. (1) After the judge advocate's summing-up the court shall close to
deliberate on their finding on the charge.

(2) While the court are deliberating on their finding on the charge no
person shall be present except the presiding officer and members of the court
and any officer under instruction.

(3) If the court, while deliberating on their finding on the charge, require
further advice from thejudge advocate the court shall suspend their deliberation
and ask and be given such advice in open court.

64. (1) The opinion of the presiding officer and each member as to the

finding shall be given in closed court, orally, and on each charge separately,
and their opinions shall be given in order of seniority commencing with the
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junior in rank.

(2) Saveasisotherwise provided in paragraph (4), the court shall record
on every charge on which a plea of not guilty has been recorded—

(a) a finding of guilty or a special finding in accordance with section
96 or section 101 (1) of the Act or paragraph (3) of thisrule; or

(b) a finding of not guilty or of not guilty and honourably acquitted
of the charge.

(3) Where the court are of the opinion as regards any charge that the
facts which they find to be proved in evidence differ from the facts alleged in
the particulars of the charge, but are nevertheless sufficient to prove the offence
stated in the charge and that the differenceisnot so material asto have prejudiced
the accused in his defence, the court may, instead of recording a finding of not
guilty, record a finding that the accused is guilty of the charge subject to any
exception or variation which they shall specify in the finding.

(4) Where the court have recorded a finding of guilty on a charge which
is laid in the alternative they shall find the accused not guilty of any charge
alternative thereto which is placed before it in the charge-sheet and record no
finding on any charge alternative thereto which is placed after it in the charge-
Sheet.

65. (1) The finding on each charge shall be announced in open court
forthwith.

(2) Every conviction shall be announced as being subject to
confirmation.

(3) The finding shall be in the appropriate part of Form VI set out in the
Fourth Schedule.

PROCEDURE AFTER ANNOUNCEMENT OF FINDING

66. After the court have announced their finding on any charge on which
the court have entered a pleaof not guilty, if thereis another chargein the same
charge-sheet on which the court have accepted a plea of guilty, the court shall
comply with paragraphs (1) and (2) of rule 44 in respect of that charge before
proceeding further with the trial.

67. Where there is another charge-sheet against the accused before the
court the court shall not comply with rules 68, 69 and 70 until they havearraigned
and tried the accused and have complied with rule 65 and, if necessary, with rule
66 in respect of each chargein such other charge-sheet, unlessthat charge-sheet
iswithdrawn under rule 80.

68. If the findings on all charges against the accused are not guilty the
court shall order the accused to be released and the presiding officer and judge
advocate shall date and sign the record of the proceedings; and the presiding
officer shall then forward the record as directed in the convening order.
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69. (1) If the finding on a charge against the accused is guilty, or the court
makes a special finding in accordance with section 96 of the Act of rule 64(3)
of these Rules, the court, before deliberating on their sentence, shall whenever
possible take evidence of his age, rank and service record including-

(a) any recognized acts of gallantry or distinguished conduct on the
part of the accused and any decoration to which he is entitled;

(b) particulars of any offence of which the accused has been found
guilty during his service and whichisrecorded in the service books
relating to the accused; and

(c) the length of time he has been under arrest awaiting trial or in
confinement under a current sentence.

(2) Evidence of the mattersreferred to in paragraph (1) may be given by
awitness producing to the court awritten statement in Form V111 in the Fourth
Schedule containing a summary of the entries in the service books relating to
the accused, after the witness has in court verified such statements and identified
the accused as the person to whom it relates.

(3) In addition to the evidence contained in the statement referred to in
paragraph (2) it shall be the duty of the prosecutor whenever possible to call
as a witness an officer to give to the court any information in the possession of
the service authorities regarding-

(a) the accused’sfamily background and responsibilitiesand any other
circumstances which may have made him more susceptible to the
commission of the offence charged,;

(b) his general conduct in the service; and

(c) particulars of offences which do not appear in the statement above
referred to of which the accused has been found guilty by acivil
court, not being offences of which he was found guilty while
under the age of fourteen years, and which are of the same general
nature as that of which the accused has been found guilty by the
court martial:

Provided that the court shall not be informed of any such civil offence
unless the finding is proved in accordance with section 139 of the Act, or the
accused has admitted, after the purpose for which such admission is required
has been explained to him, that he has been found guilty of the offence.

(4) The accused may cross-examine any witness who gives evidence
in accordance with paragraphs (2) and (3) and, if the accused so requires, the
service books, or a duly certified copy of the material entries therein, shall be
produced, and if the contents of the form are in any respect not in accordance
with the service books or such certified copy the court shall cause the form to
be corrected accordingly.
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(5) After paragraphs (1), (2), (3) and (4) have been complied with the
accused may—

(a) give evidence on oath and call witnesses in mitigation of
punishment and to his character; and

(b) address the court in mitigation of punishment.

70. (1) Before the court close to deliberate on their sentence the accused
may request the court to take into consideration any other offence under the
Act committed by him of asimilar nature to that of which he has been found
guilty, and, upon such a request being made, the court may agree to take into
consideration any of such other offences as to the court seem proper.

(2) A list of the offences which the court agree to take into consideration
shall be read to the accused by the judge advocate, who shall ask the accused
if he admits having committed them.

(3) The accused shall sign alist of the offences which he admits having
committed and the court shall take the offences in this list into consideration;
and the list shall be signed by the presiding officer and be attached to the record
of the proceedings as an exhibit.

DELIBERATION ON SENTENCE

71. Whilethe court are deliberating on their sentence no person shall be
present except the presiding officer, the members, the judge advocate and any
officer under instruction.

72. (1) Thecourt shall award asentencein respect of each of the offences
of which the accused is found guilty; and the sentence or sentences shall bein
the appropriate form set out in Part | of the Fifth Schedule.

(2) The opinion of the presiding officer and each member as to the
sentence shall be given orally and in closed court, and their opinions shall be
given in order of seniority commencing with the junior in rank.

(3) When the court have agreed to take into consideration an offence or
offences not included in the charge-sheet the court shall award one sentence
in respect of the list of offences which they are taking into consideration, but
not greater than the maximum sentence which may be awarded under the Act
for the offence of which the accused has been found guilty, save that they may
include in their sentence a direction that such deductions shall be made from
the pay of the accused as they would have had the power to direct to be made
if the accused had been found guilty of the offence taken into consideration as
well as of the offence of which he has been found guilty.

(4) The court may make a recommendation to mercy and if they do so
shall record in the proceedings their reasons for making it.
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73. Where two or more accused are tried separately by the same court
upon charges arising out of the same transaction the court may, if they think that
theinterests of justice so require, postponetheir deliberation upon the sentence
to be awarded to any one or more of such accused until they have recorded and
announced their findings in respect of all such accused.

ANNOUNCEMENT OF SENTENCE AND CoNcLUSION OF TRIAL

74. (1) The sentence or sentences, and any recommendation to mercy
together with the reasonsfor making it, shall be announced in open court; and the
sentence or sentences shall be announced as being subject to confirmation.

(2) When paragraph (1) has been complied with the presiding officer
shall announce in open court that the trial is concluded.

(3) Immediately after the conclusion of the trial the presiding officer and
judge advocate shall date and sign the record of the proceedings.

(4) The presiding officer shall then forward the record as directed in the
convening order.

GENERAL DUTIES OF PRESIDING OFFICER, PROSECUTOR AND DEFENDING
OFFICER OR COUNSEL

75. It shall be the duty of the presiding officer to ensure that the trial is
conducted in accordance with the Act and these Rules and in a manner befitting
acourt of justice, and in particular-

(a) to ensure that the prosecutor and the defending officer or counsel
conduct themselvesin accordance with these Rules;

(b) to ensure that the accused does not suffer any disadvantage in
consequence of his position as such, or of hisignorance, or of his
incapacity to examine or cross-examine witnesses, or to make his
own evidence clear and intelligible, or otherwise;

(c) to ensure that an officer under instruction does not express an
opinion to the court on any matter relating to the trial before the
court have come to their finding, nor on sentence before the court
have decided upon the sentence; and

(d) to ensurethat therecord of the proceedings and the exhibits attached
to or kept with such record are kept in safe custody.

76. (1) It shall be the duty of the prosecutor and of the defending officer
or counsel to assist the court in the administration of justice, to treat the court
and judge advocate with due respect and to present their cases fairly, and in
particular-

(a) to conform with these Rules and the practice of the civil
courts relating to the examination, cross-examination and re-
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examination of witnesses;

(b) not to refer to any matter not relevant to the charge before
the court; and

(c) not to state as a matter of fact any matter which is not proved or
which they do not intend to prove by evidence.

(2) Without prejudice to the generality of paragraph (1) it shall be the
duty of the prosecutor to bring the whole of the transaction before the court
and not to take any unfair advantage of, or to withhold any evidence in favour
of, the accused.

77. (1) Subject to these Rules, the following persons shall be allowed to
appear as counsel at a court martial-

(@) an advocate;

(b) with the consent of the convening officer, any person who is
recognized by him as having in any country or territory outside
Kenyarightsand dutiessimilar to those of an advocate and asbeing
subject to punishment or disability for a breach of professional
rules.

(2) Any right granted by these Rulesto the accused at a court martial to
call or examine witnesses or to address the court, any right of the accused to
object to the admissibility of evidence at a court martial and any right granted
to the accused by rules 24 (5), (7) and (8), 26, 30, 35, 36, 37, 38, 39, 46, 57,
70, 78 (2), 90 and 92 (2), may be exercised by his defending officer or his
counsel on hisbehalf, and any reference in these Rulesto any address, request,
application, claim, submission, objection or pleato the jurisdiction or in bar of
trial made, taken or offered at acourt martia by the accused shall be construed
asincluding any address, request, application, claim, submission, objection or
pleatothejurisdiction or in bar of trial made, taken or offered at acourt martial
by his defending officer or counsel on his behalf.

(3) If the accused is to be defended at his court martial by counsel not

nominated by the convening officer the accused shall give the convening officer
notice of thisfact not less than twenty-four hours before histrial.

Powers AND DuTIES OF JUDGE ADVOCATE

78. (1) Thejudge advocate shall be responsible for the proper discharge
of hisfunctions to the Chief Justice.

(2) The prosecutor and the accused respectively are at al times after the
judge advocateisnamed to act at thetrial entitled to hisopinion on any question
of law or procedurerelativeto the chargeor trial whether heisin or out of court,
subject when heisin court to the permission of the court.

(3) Onthe assembly of the court the judge advocate shall advisethe court

www.kenyalaw.org

[Subsidiary]

Counsel.

General duties of
judge advocate.



206

CAP. 199 Armed Forces [Rev. 2009

[Subsidiary]

Judge advocate
sitting aone.

of any defect in the constitution of the court or in the charge-sheet, and during
thetrial he shall advise the court upon all questions of law or procedure which
may arise; and the court shall accept the judge advocate’s advice on al such
matters unless they have weighty reasons for not doing so, and if the court do
not accept it their reasons for not doing so shall be recorded by the presiding
officer in the record of the proceedings.

(4) After the closing addresses the judge advocate shall sum up the
evidence and advise the court upon the law relating to the case before the court
close to deliberate on their finding; and if in the course of deliberating on their
finding the court require further advice from the judge advocate, they shall
suspend their deliberation and ask and be given such advice in open court.

(5) If when the court announce a finding of guilty or a special finding
under section 96 of the Act or rule 64 (3) of these Rules the judge advocate is
of the opinion that such finding or special finding is contrary to the law relating
to the case-

(a) he shall once more, but not more than once more, advise the court
what findings are in his opinion open to them;

(b) the court shall then reconsider their finding in closed court; and

(c) therecord of the proceedings relating to such reconsideration shall
bein Form VI1 in the Fourth Schedule.

(6) The judge advocate shall be present whenever the court is sitting
whether in open or closed court, except when the court is deliberating on the
finding on the charge or on a revision thereof.

(7) The judge advocate shall have equally with the presiding officer
the duty of ensuring that the accused does not suffer any disadvantage in
consequence of his position as such, or of hisignorance, or of hisincapacity to
examine or cross-examine witnesses, or to make his own evidence clear and
intelligible, or otherwise.

(8) Thejudge advocate shall beresponsiblefor seeing that aproper record
of the proceedings is made in accordance with rule 90.

79. (1) If-

(a) during the course of atrial any question as to the admissibility of
evidence arises; or

(b) during ajoint trial an application is made by any of the
accused for a separate trial; or

(c) an application is made by an accused that a charge should be tried
separately,

the presiding officer may direct that the point at issue shall be determined by
the judge advocate in the absence of the presiding officer and the members of
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the court and of any officer under instruction; and where the presiding officer
so directs he, the members of the court and any officer under instruction shall
withdraw from the court.

(2) The judge advocate shall, when the presiding officer and members
of the court and any officer under instruction have withdrawn in accordance
with paragraph (1), hear the arguments and evidence relevant to the point at
issue and shall give his ruling upon this point and such reasons therefor as he
may consider necessary; and after the judge advocate has given his ruling the
presiding officer and members of the court and any officer under instruction
shall return to the court room and the judge advocate shall announce hisruling
to them and the court shall follow his ruling.

(3) When ajudge advocate sits alone in accordance with this rule the
proceedings before him shall form part of the proceedings of the court, and
sections 52 (1), 53, 91, 92 (1) and (2), 93, 94, 95 and 97 of the Act and rules
33, 50, 51, 52, 53, 54, 55, 56, 76, 77, 83, 84, 85, 89, 90, 91, 92, 95, 96 and
103 of these Rules shall apply to proceedings before the judge advocate sitting
alone as they apply to proceedings before the presiding officer and members of
the court, and anything which is authorized by those sections and those rules
to be done by the court or by the presiding officer may be done by the judge
advocate when sitting alone.

(4) When ajudge advocate is sitting alone in accordance with this rule
and a person subject to the Act commits an offence against section 52 (1) of
the Act, the judge advocate shall report the occurrence to the presiding officer
who shall take such action as he considers appropriate.

(5) Thejudge advocate shall beresponsiblefor ensuring that the presiding
officer and members do not see the record of the proceedings before the judge
advocate when sitting alone until after the court has announced its finding.

WITHDRAWAL AND AMENDMENT OF CHARGE-SHEETS AND CHARGES

80. A court may with the concurrence of the convening officer (which
may be signified by the prosecutor) allow the prosecutor to withdraw a charge
before the accused is arraigned thereon or a charge-sheet before the accused is
arraigned on any charge therein.

81. (1) At any time during atrial, if it appears to the court that there is
in the charge-sheet-

(a) amistake in the name or description of the accused;

(b) amistake which is attributable to a clerical error or omission,
the court may amend the charge-sheet so as to correct the
mistake.

(2) At any timeduring atrid, if it appearsto the court before they close
to deliberate on their finding that it is desirable in the interests of justice to
make any addition to or omission from or alteration in a charge which cannot
be made under paragraph (1), they may, if such addition, omission or alteration
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can be made without unfairnessto the accused, so amend the chargeif thejudge
advocate concurs.

82. When a court report to the convening officer under rule 36 (2) he may
amend the charge in respect of which they have reported to him by making any
addition to or omission from or ateration in the charge which, in his opinion,
is desirable in the interests of justice and which he is satisfied can be made
without unfairness to the accused.

SITTINGS AND ADJOURNMENT OF COURT

83. Subject to the provisions of the Act and of these Rules relating to
adjournment, atrial shall be continued from day to day, and the court shall sit
for such time each day as may be reasonable in the circumstances:

Provided that the court shall not sit on a Sunday, or on a public holiday,
unless in the opinion of the court or of the convening officer the exigencies of
the service make it necessary to do so.

84. (1) During atrial the court may adjourn from time to time and from
place to place as the interests of justice require.

(2) If during atrial any reason emergeswhich makesit advisablethat the
court should not continue to hear the case, the court shall adjourn and report
thereon to the convening officer.

(3) If at any time during a trial the accused becomesiill and it appears
to the court that theillnessis such that it will be impracticable to continue the
trial, the court shall ascertain the facts of theillness and shall then adjourn and
report to the convening officer.

85. (1) If at any time during atrial before the court closeto deliberate on
their finding it appears to the court that they should, in the interests of justice,
view any place or thing, they may adjourn for this purpose.

(2) When the court view any place or thing the presiding officer, members
of the court, judge advocate, prosecutor, accused and defending officer or
counsel (if any) shall be present.

86. (1) If after the commencement of a trial the presiding officer
or judge advocate dies or is otherwise unable to attend the court shall adjourn
and report to the convening officer, who shall dissolve the court if there is any
likelihood of along delay.

(2) If after the commencement of atrial any member of the court diesor
is otherwise unable to attend the court, if not thereby reduced below the legal
minimum, shall continuewiththetrial, but if reduced below thelegal minimum
the court shall adjourn and the presiding officer shall report to the convening
officer, who shall dissolve the court if there is any likelihood of a long delay.

(3) If the presiding officer, judge advocate, or a member of the court is
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absent during any part of atrial he shall take no further part in it, and the like
steps shall be taken as if the presiding officer, judge advocate or member, as
the case may be, had died.

(4) An officer cannot be added to the court after the accused has been
arraigned.

(5) Whereacourt isdissolved in accordance with this rule the convening
officer shall without undue delay take the prescribed steps to convene another
court to try the accused.

INSANITY

87. (1) Where on the trial of a person the question of his fitness to be tried
falls to be determined in accordance with section 100 (1) of the Act the court
shall take evidence asto hiscondition and, if after considering the evidencethe
court are of the opinion that the accused is fit to stand trial, they shall proceed
with the trial; but if they are of the opinion that the accused is unfit to stand
his trial they shall so find and their finding shall be announced in open court
forthwith and as being subject to confirmation.

(2) If a court, in the course of their deliberation on their finding on a
charge, find pursuant to section 101 of the Act that the accused was guilty of
the offence but was insane when he committed the act or made the omission,
their finding shall be announced in open court forthwith and as being subject
to confirmation.

(3) Immediately after a finding has been announced under paragraph
(1) or paragraph (2) the presiding officer shall announce in open court that the
proceedings are terminated and thereupon the presiding officer and the judge
advocate shall date and sign the record of the proceedings, and the presiding
officer shall then forward the record as directed in the convening order.

INTERVIEWING AND ATTENDANCE OF WITNESS

88. (1) The prosecution shall not without the consent of the convening
officer, or, after the trial has begun, without the consent of the presiding officer,
interview any witness whose attendance at the trial the accused has requested
in accordance with rule 24 (5) (b), or who has made a statutory declaration a
copy of which the accused has served on the prosecution in accordance with
section 93 of the Act.

(2) Except asprovided in rule 49, neither the accused nor any person on
his behalf shall, without the consent on the convening officer, or after the trial
has begun, without the consent of the presiding officer, interview any witness
for the prosecution whose evidence is included in the abstract of evidence, or
in respect of whom the prosecution have given the accused notice under rule 48
that they intend to call him asawitnessat thetrial, or who has made a statutory
declaration a copy of which the prosecution have served on the accused in
accordance with section 93 of the Act.
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89. (1) A witnesswho is subject to the Act may be ordered by the proper
service authority to attend at the taking of an abstract of evidence or atrial by
court martial.

(2) A witness who is not subject to the Act may be summoned to
attend-

(a) the taking of an abstract of evidence by an order under the hand
of the commanding officer of the accused; or

(b) a trial by court martial by an order under the hand of an officer
authorized to convene a court martial or of a staff officer on his
behalf or, after the assembly of the court, of the presiding officer.

(3) The summons referred to in paragraph (2) shall, when it relates to
the taking of an abstract of evidence, bein Form IV in the First Schedule, and
when it relates to atrial by court martial it shall be in Form I11 in the Fourth
Schedule, and shall be served on the witness either personally or by leaving it
with some person at the witness's normal place of abode.

(4) At the time of service of the summons referred to in paragraph (2)
there shall be paid or tendered to the witness asum in respect of hisreasonable
expensesin respect of journeying to, attending at and returning from the taking
of the abstract of evidence or the trial, as the case may be:

Provided that for the purpose of this paragraph the tender of a warrant
or voucher entitling the witness to travel free of charge shall be deemed to
constitute tender of his expensesin respect of any traveling authorized by the
warrant or voucher.

(5) Section 95 of theAct appliesin relation to proceedings at the taking of
an abstract of evidence asit appliesin relation to proceedings at acourt martial
as though the words “officer taking the abstract of evidence” were substituted
for the words “presiding officer of the court martial”.

REcOrRD OF PROCEEDINGS
90. The proceedings of courts martial shall be recorded as follows-
(a) the proceedings shall berecorded inwriting in accordance with the
appropriate part of Form V in the Fourth Schedule and in sufficient
detail to enable the confirming officer to follow the course of the

proceedings and to judge the merits of the case;

(b) when thereisno shorthand writer present the evidence shall betaken
down in narrative form as nearly as possible in the words used:

Provided that, if the court, the judge advocate, the prosecutor or the

accused considers it necessary, any particular question and answer shall be
taken down verbatim;
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(c) when an abjection, submission or applicationismadeduring atrial
at which there is no shorthand writer arecord shall be made of the
proceedingsrel ating to such objection, submission or application if
and in such detail as the court or judge advocate thinks fit:

Provided that if the prosecutor or accused so requests anote shall be made
of the objection, submission or application, the grounds therefor, the advice of
the judge advocate thereon and the decision of the court;

(d) When any address by the prosecutor or the accused or summing-up
of the judge advocate is not in writing and there is no shorthand
writer present it shall only be necessary to record as much of
such address or summing-up as the presiding officer or the judge
advocate thinks proper:

Provided that if the prosecutor or accused so requests a note shall be
made of any particular point in such address or summing-up;

(e) there shall not be recorded in the record of the proceedings any
matter not forming part of the trial; but, if any comment or report
seems to the court to be necessary, the presiding officer may forward
it to the proper service authority in a separate document.

91. (1) Subject to paragraph (2), any document or thing admitted in
evidence shall be made an exhibit.

(2) When an original document or book is produced to the court by a
witness the court may at the request of the witness compare a copy of it or an
extract of the relevant parts therefrom with the original, and after they have
satisfied themselves that such copy or extract is correct and the judge advocate
has certified thereon that the court has compared it with the original and found
it correct, the court may return the document or book to the witness and attach
the copy or extract to the record of the proceedings as an exhibit.

(3) Every exhibit shall-

(a) be marked with a number or letter and be signed by the judge
advocate or have alabel bearing anumber or letter and the signature
of the judge advocate affixed to it;

(b) be attached to or kept with the record of proceedings unlessin the
opinion of the court having regard to the nature of the exhibit or
for other good reason it is not expedient to attach it to or keep it
with the record.

(4) When an exhibit is not attached to or kept with the record of the
proceedings under paragraph (3) (b) the presiding officer shall ensure that
proper steps are taken for its safe custody.

92. (1) During atrial therecord of proceedings and the exhibits shall be
deemed to be in the custody of the presiding officer, save when he has withdrawn
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from the court in accordance with rule 79 (1) when they shall be deemed to be
in the custody of the judge advocate.

(2) With the permission of the court, the prosecutor or the accused may
at any reasonable time before the tria is concluded have a particular part of
the record of the proceedings read to him and, if proper precautions are taken
for its safety, inspect any exhibit.

CONFIRMATION, REVISION AND PROMULGATION

93. (1) When a confirming officer receives the record of the proceedings
of a court martial and the finding of the court requires confirmation he shall
record, in the appropriate part of Form X inthe Fourth Schedule, hisdecision
with regard to the proceedings, and any sentence and any order which the
court may have made under section 104 of the Act, on the record of the
proceedings; and such record of his decision shall form part of the record of
the proceedings.

(2) When a court have accepted a plea of guilty made under rule 40 (2)
the confirming officer may confirm their finding, notwithstanding that the court
have accepted the plea without the concurrence of the convening officer, if in
the opinion of the confirming officer it is in the interests of justice to do so.

(3) When a court have rejected a plea to the jurisdiction of the court
or apleain bar of trial or have overruled an objection to a charge it shall not
be necessary for the confirming officer to approve specifically the decision of
the court, but his approval shall be implied from his confirming the finding
on the charge to which the plea or objection relates; and, if he disapproves
the decision of the court to reject the plea or to overrule the objection, he
shall withhold confirmation of the finding on the charge to which the plea or
objection relates.

(4) A confirming officer may state his reasons for withholding
confirmation in any case, but if he withholds confirmation, where a court have
rejected plea to the jurisdiction or a pleain bar of trial or have overruled an
objection to the charge, because he disapproves this decision of the court, he
shall when recording hisdecision under paragraph (1) state that he haswithheld
confirmation for this reason.

(5) If the sentence of a court martial is informally expressed the

confirming officer may in confirming the sentence vary the form thereof so
that it shall be properly expressed.

(6) Whenever it appears there is sufficient evidence or a plea of guilty
under paragraph (1) or paragraph (2) of rule 40 to justify the finding of the court,
such finding and any lawful sentence consequent thereon may be confirmed, and
if confirmed shall be valid, notwithstanding any deviation from these Rules, if
the accused has not been prejudiced by such deviation.

(7) When a confirming officer has confirmed a finding and sentence of

a court or has withheld confirmation thereof he shall send the record of the
proceedings to the commanding officer of the accused for promulgation to the
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accused of the finding and sentence, or of the fact that confirmation has been
withheld, as the case may be.

(8) The fact of promulgation shall be recorded on the record of the
proceedings in Form X111 in the Fourth Schedule.

(9) If confirmation has been withheld because the confirming officer
disapproves the court’s decision to reject a pleato the jurisdiction or apleain
bar of trial or to overrule an objection to the charge, the accused shall be so
informed.

94. (1) The proceedings and decision of a court on revision shall be
recorded on the record of the proceedings in Form X in the Fourth Schedule,
and the presiding officer shall date and sign such record and decision and return
it to the confirming officer after it has been signed by the judge advocate.

(2) When an accused is acquitted on revision the revised finding shall
be communicated to the accused in such manner as may be specified by the
confirming officer.

Loss Or PROCEEDINGS

95. (1) If before confirmation the whole or any part of the original record
of the proceedings of acourt martial islost and acopy exists, such copy may, if
the presiding officer or the judge advocate certifies it to be correct, be accepted
and used in lieu of the original.

(2) If before confirmation the whole or any part of the original record
of the proceedings of a court martial is lost and no copy thereof exists, but
evidence of the proceedings of the court can be procured to enable the record
or part thereof which has been lost to be reconstituted sufficiently to permit the
confirming officer to follow the course of the proceedings and to judge the merits
of the case, the record as so reconstituted may be accepted and used in lieu of
the original if the judge advocate certifies it to be an adequate record:

Provided that where part only of the original record of the proceedings of
a court martial has been lost, and the part which remains is sufficient to enable
the confirming officer to follow the course of the proceedings and judge the
merits of the case, such remaining part may be accepted and used asiif it were
the complete record if the judge advocate certifies it to be an adequate record,
and in such case it shall not be necessary to reconstitute the part of the record
which has been lost.

(3) If before confirmation the whole or any part of the original record of
proceedings of acourt martial islost and such loss cannot be made good under
either paragraph (1) or paragraph (2), the confirming officer shall withhold
confirmation and shall record his decision in the appropriate form set out in
the Fourth Schedule.

96. If after confirmation the whole or any part of the original record

of the proceedings of a court martial is lost and a copy thereof is certified by
the presiding officer or judge advocate to be correct, or a sufficient record
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of the charge, finding, sentence and proceedings before the court and of the
confirmation of the finding and sentence remains or can be reconstituted to
permit of the case being reviewed or the sentence reconsidered, such copy or
reconstituted record or remaining part of the record may be accepted and used
in lieu of the original.

LengTH OF Custopy OF RECORD OF PROCEEDINGS AND CosT OF COPIES
OF PROCEEDINGS

97. For the purposes of section 114 (1) of the Act the prescribed period
during which therecord of the proceedings of acourt martial shall be kept inthe
custody of the Commander shall be six years from the conclusion of the trial.

98. Therate at which copies of the record of the proceedings of a court
martial shall be supplied in accordance with section 114 (2) and (3) of the Act
shall be the estimated cost of the copy required not exceeding two shillings for
every folio of one hundred words.

PETITIONS

99. (1) If an accused who has been sentenced by a court martial wishes
to petition before confirmation against the finding or sentence or both, he shall

present a petition to the confirming officer in the appropriate form set out in
the Seventh Schedule.

(2) If an accused who has been sentenced by a court martial wishes to
petition after confirmation against the finding or sentence or both, he shall
present a petition to the reviewing authority in the appropriate form set out in
the Seventh Schedule.

(3) For the purposes of section 106 of the Act the prescribed time within
which a petition may be presented to the reviewing authority after confirmation
shall be six months from the date that confirmation of a conviction or sentence
is promulgated.

(4) If an accused who has been sentenced by a court martial wishes to
petition at any time after promulgation against the sentence, he shall present
a petition to the Commander for the reconsideration of the sentence under
section 106 of the Act in the appropriate form set out in the Seventh Schedule
to these Rules.

(5) For the purposes of section 112 (2) of the Act the prescribed intervals
at which a sentence of imprisonment isto be reconsidered shall be intervals of
not more than six months, provided that a sentence of less than one year but
of or exceeding three months is to be first reconsidered not later than at the
completion of half the sentence, excluding any remission due.

(6) In any of the circumstances specified in the first column of Part II
of the Seventh Schedule a petition under paragraph (2) or paragraph (4) which
is presented to the person specified in relation to those circumstances in the
second column of that Schedule shall be treated as having been presented to
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the authority to whom the petition is addressed.
MISCELLANEOUS

100. A notice under paragraph (iii) of the proviso to section 93 (2) of the
Act requiring that oral evidence shall be givenin lieu of astatutory declaration
shall bein Form |V in the Fourth Schedule to these Rules.

101. (1) Where in the opinion of the officer who is or would be responsible
for convening a court martial to try the accused or, if heisnot available, of the
senior officer on the spot, the exigencies of the service render compliance with all
or any of the provisionsof therulesmentioned in paragraph (4) impracticable,
he may make adeclaration to that effect in Form Il in the Fourth Schedule.

(2) A declaration made under paragraph (1) by the senior officer on the
spot shall be forwarded by him as soon as possible to the officer who is or would
be responsible for convening a court martial to try the accused.

(3) When a declaration has been made under paragraph (1) it shall not
be necessary to comply with any provision of these Rules which is mentioned
in that declaration and these Rules shall be construed accordingly.

(4) The provisions of these Rulesin respect of which a declaration may
be made under paragraph (1) are-

(a) rule 18 in so far as it provides that the documents specified therein
shall begiven to the accused not | ess than twenty-four hoursbefore
the appropriate superior authority investigates and deal s summarily
with the charge;

(b) rule 24, paragraphs (2) and (3) and paragraph (4) in so far asit
provides that the documents specified therein shall be given to the
accused not less than twenty-four hours before histrial.

(5) If an accused is brought to trial by court martial or is dealt with
summarily by an appropriate superior authority any declaration which has
been made in his case under paragraph (1) shall be attached to the record of
the proceedings of the court martial or to the record made by the appropriate
superior authority as the case may be.

102. (1) When in the opinion of the officer who is or would be responsible
for convening a court martial to try the accused, or if heisnot available of the
senior officer on the spot, a charge-sheet, abstract of evidence or other document
which, or acopy of which, isrequired under these Rulesto be given to an accused
contains information the disclosure of which would or might be directly or
indirectly useful to an enemy, he may make a declaration to that effect in Form
Il in the Fourth Schedul e specifying the document concerned.

(2) A declaration made under paragraph (1) by the senior officer on

the spot shall be forwarded by him as soon as possible to the officer who
is or would be responsible for convening a court martia to try the accused.
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(3) When adeclaration has been made under paragraph (1) it shall not be
necessary to giveto the accused any document mentioned in that declaration, or
any copy of such a document, and it shall be a sufficient compliance with these
Rules if the accused is given a proper opportunity to inspect such document
while preparing and making his defence.

(4) If an accused is brought to trial by court martial or is dealt with
summarily by an appropriate superior authority any declaration which has
been made in his case under paragraph (1) shall be attached to the record of
the proceedings of the court martial or to the record made by the appropriate
superior authority as the case may be.

103. (1) Inany casewherethese Rules provide for aperson to make, read
or sign any written statement or other document, if such personisilliterate, or
otherwise incapacitated, then such statement or other document—

(@) may be written down for him;
(b) shall be read over to him in alanguage which he understands;
(c) shall have his signature, mark or thumbprint affixed to it; and

(d) shall be endorsed with a certificate by the person assisting him
to the effect that this rule has been complied with and that he is
satisfied that such illiterate or incapacitated person has understood
the contents of that statement or document.

(2) The certificate referred to in paragraph (1) shall identify the person
giving it by name, and number, rank and unit where appropriate, or address,
as the case may be.

104. A deviation or omission from aform or form of words set out in a
Scheduleto these Rules shall not, by reason only of such deviation or omission,
render any document, act or proceeding invalid.

105. In any case not provided for by these Rules such course shall be
adopted as appears best calculated to do justice.

FIRST SCHEDULE
Forms ForR COMMANDING OFFICERS

Form I. Delay Report.

Form Il. Abstract of evidence.

Form III. Certificate to be attached to an abstract of evidence after it has
been handed to the accused.

Form IV. Summons to a witness to attend the taking of an abstract of

evidence.
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Forwm 1 (r.5)
DELAY REPORT
UNnit AdAress. .. ...ovvie e
Telephone: ......ocvvvviiiiii
O
(Convening Officer)
PP EIGHT DAY DELAY REPORT

pursuant to the Armed Forces Act, section 72 (2).
Number, Rank, Name of accused

Dateplaced inarrest.........ccovvvii iy 19.........

Alleged Offence(s) Date of Alleged Offence(s)

2The abstract of evidence { has not yet been taken because................

wasconsultedon .............ceeee, 19,00
2The Attorney-General has not yet been consulted because .......

wasreceivedon ............ ,19....
2The Attorney—Genera’s advice has not yet been received.

is being taken on the Attorney-Generd’s
2Action { has been taken } { advice as follows }
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has not yet been fixed.
2Date of tria has been fixed as .....coeeeeees covveeeeeeeeeee. L 19 .

Officer commanding accused’s unit
(to be signed personally by the C.O.)

NoOTES

T nsert “1st”, “2nd”, “3rd”, “Final” or asthe case may be.
2 Strike out words not applicable.

Forwm II (r.9()
ABSTRACT OF EVIDENCE

Abstract of evidenceinthecase of .............coovviiiiii i
(number, rank, name, unit) consisting of the...
(insert the number of statements) attached statements and
(insert the number of précis ) précis of evidencet of Wltnesses for
the prosecution and compiled by me (the Commanding Officer of the
accused) (.......................2 on the direction of the commanding
officer of the accused).

NoOTES

* Strike out any reference to statements or précis which are not applicable.
2 Insert name and rank of the officer making the abstract.
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Form TII (r. 9 (4))

CERTIFICATE TO BEATTACHED TOAN ABSTRACT OF
EVIDENCEAFTER IT HASBEEN HANDED TO THE

ACCUSED
Certified that T ............ooooiiiiiiiii, ! today handed to the
aCCUSE. ....uve e, 2 the abstract of evidence relating to him
dated............cceeene. dayof..............., 19........,and duly cautioned himin
accordance with rule 9 (2) and that he (elected to make and sign the statement
datedthe..................... dayof ......coovviiiinins, 19......., whichismarked
................... and attached to this certificate) (did not make a statement)

NoOTES

! Insert rank, name and unit of officer signing the certificate.
2 Insert number, rank, name and unit of the accused.

FormM IV (r.89(3))

SUMMONS TOA WITNESS TOATTEND THE TAKING OF
AN ABSTRACT OF EVIDENCE

WHEREAS a charge has been preferred against 2

AND WHEREASI| have directed an abstract of the evidenceto betaken

Pursuant to section 228 of the Armed Forces Act and rule 89 of the
Armed Forces Rules of Procedure, made thereunder, YOU ARE HEREBY
SUMMONED and reqmred to attend, as a witness, the taking of the sald
abstract of evidence at..

onthe ................. day of ............................................... 19......,
A, o'clockinthe........... noon and to bring with you the
documents hereinafter mentioned, viz. :4
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Whereof you shall fail at your peril.

Givenunder my hand at .............cooevvinininnnnns on the
.................................... dayof .......cooeeeen 19,00
..................................................... (Signature, rank and unit).

Commanding officer of the accused

NoOTES

! Insert name and address of the person to whom the summons s to be sent.

2 Insert the number, rank, name and unit of the accused.

% Insert the place where the abstract of evidence isto be taken.

4 Specify the documents (if any) which the witnessisto bring. If the witness
is not required to bring any documents, strike out the words relating to the
documents.

SECOND SCHEDULE

Form 1. Commencement of acharge-sheet.
Form 1. Statement of offences.
Form I11. lllustrations of charge-sheets.

Forwm | (r. 13 (3))
COMMENCEMENT OF A CHARGE-SHEET

1. Theaccused .......cooovvviiiiiiniiiiinne, (number, rank, name and
unit) (an officer) (a serviceman) of the Armed Forces being subject to the Armed
Forces Act, under section 7 (a) of that Act, is charged with-

2. Theaccused ........ccovveiiniene (number, rank, name and unit)
section 184
A reservist called out under section 185 of the Armed ForcesAct,
section 186

being subject to that Act under section 7 (b) of that Act, is charged with-

3. The accused . .. ..(name and unit in which
employed) a person servmg W|th the Armed Forces under an engagement
whereby he agrees to be subject to the Armed Forces Act, while so serving,
being subject to that Act under section 7 (c) of that Act, is charged with-
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4. Theaccused .........c..vne.e. (number, rank and name) a member of
the Armed Forces Constabulary, being subject to the Armed ForcesAct, under
section 8 (1) of that Act, is charged with-

5.Theaccused .......ooovviiiiiiiii e e (name) a person
employed in the service of aunit
apart of aunit whichis
accompanying a unit amember of aunit

on active service, being subject to the Armed Forces Act, under
section 9 (1) of that Act, is charged with-

6. Theaccused ...........cocevvvineennn, (number, rank, name and unit)
an officer military
aserviceman of the air forces of a country to
naval which

section 11 (2) of the Armed Forces Act, applies, seconded
attached

to aunit of the Armed Forces being subject to that Act under section 11 (1) (b)
of that Act, is charged with-

7.Theaccused .......cooevviiiiiiiiinns (name) formerly (number,

rank and unit if applicable) f an officer
aserviceman
areservist
aperson

of the Armed Forces

amember of the Armed Forces
Constabulary
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7 (b)
then subject to the Armed Forces Act, under section 7(c)
8(1)
9(1)
of that Act, now liable to trial by court-martial under section 141 of that Act,
is charged with-
Form 11 (r.14(4)

STATEMENTS OF OFFENCES

TREACHERY, COWARDICE AND OFFENCES ARISING OUT OF SERVICE

Section 14
e f @
(b) (b)
(c) With intent to (© of the Armed
(0] ‘ (d) assist the enemy, ‘ (d) ' ForcesAct.
(e contrary to section (e
® 14 (1) V)
(9 ©)
\ () \ () !
@
(b)
Knowingly and without (© of section 14 (1) of
(2) lawful excuse doing an act ‘ (d) ' the Armed Forces Act,
specified in paragraph (e contrary to section 14 (2)
) of that Act.
(@
\ /
by theenemy of aircraft
capture belonging to the armed
(3) Negligently causing the forces, contrary to

destruction section 14 (3) of the
Armed ForcesAct.
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(2) Communicating with the enemy (1) of theArmed
2 Giving intelligence to contrary (2 ForcesAct.
to section 15
Section 16
(1) Misconduct by a person €]
in command with intent to (b) of the Armed Forces
assist the enemy contrary (© Act.
to section 16 (1) (d)
(e)

(2) Misconduct by a person in command otherwise than with intent to assist
the enemy contrary to section 16 (2) of the Armed ForcesAct.

Section 17

Misconduct by a person not in command (with intent to assist the enemy)
contrary to section 17 of the Armed Forces Act.

Section 18
@)
(1) Cowardice before the enemy (b) of the Armed Forces
contrary to section 18 (1) (c) Act.

(2) Inducing cowardice before the enemy contrary to section 18 (2) of the
Armed ForcesAct.

Section 19
Neglecting to perform aduty contrary to section 19 of theArmed

Negligently performing ForcesAct.
Section 20
(a) Spreading reportsrel ating to operations cal cul ated to create despondency or
unnecessary alarm contrary to section 20 (a) of the Armed ForcesAct.
(b) When before the enemy using words calculated to create despondency or
unnecessary alarm contrary to section 20 (b) of the Armed Forces Act.

Section 21

(1) Being captured through disobedience or wilful neglect contrary to section
21 (1) of the Armed ForcesAct.
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Failing to take reasonabl e steps after capture to
Preventing aperson rejoin the armed forces contrary
2 Discouraging from taking to section 21 (2) of the Armed
ForcesAct.
Section 22

Sleeping at his post when on guard duty or
watch contrary to section 22 (1) (a)
Sleeping when on guard duty or watch
contrary to section 22 (1) (b)

D Drunkenness when on guard duty or watch of theArmed Forces
contrary to section 22 (1) (c) Act.
Leaving his post when on guard
Absenting himself duty or watch
contrary to section
22 (1) (d)
Striking aperson on guard duty or watch to let a
()] Using violence against person pass contrary to section 22 (3) of
Compelling the Armed ForcesAct.
Section 23
(@ (@
(b) Looting contrary to section (b) of the Armed ForcesAct.
(©) 23 (©
Section 24
Committing an offence person of a member of a civil population
against the outside Kenya contrary to section
property 24 of the Armed Forces Act.

MUTINY AND INSUBORDINATION

Section 25
(1) (a) Mutiny with violence
relating to the contrary to section 25 (1) (a) of the
enemy Armed ForcesAct.
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with violence contrary to section
(2) (b) Incitement to mutiny 25 (1) (b) of the
relating to the enemy Armed ForcesAct.
© Mutiny contrary to section 25 (2) of the Armed
Incitement to mutiny ForcesAct.
Section 26

(a) Failing to suppress or prevent mutiny contrary to section 26 (a) of the
Armed ForcesAct.

(b) Failing to report mutiny contrary to section 26 (b) of the Armed Forces
Act.

Section 27
Striking his superior officer contrary to section
(a) Using violence against 27 (a) of the Armed ForcesAct.
offering violence to
threatening language to his superior officer contrary to
(b) Using insubordinate section 27 (b) of the Armed Forces Act.
Section 28

(1) Disobeying a lawful command with wilful defiance of Authority contrary
to section 28 (1) of the Armed ForcesAct.

(2) Disobeying a lawful command contrary to section 28 (2) of the Armed
ForcesAct.

Section 29

a provost officer
a duty officer

(a) Obstructing an officer of the patrol
aperson exercising a provost officer
authority under or a duty officer
‘ on behalf of an officer of the

patrol

contrary to section 29 (a) of the Armed ForcesAct.
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a provost officer
a duty officer
(b) Refusing to an officer of the patrol
assist aperson exercising a provost officer
authority under or a duty officer
| on behalf of an officer of the

patrol

contrary to section 29 (b) of the Armed Forces Act.
Section 30

(1) Disobedience to standing orders contrary to section 30 (1) of the Armed
ForcesAct.

DESERTION, ABSENCE WITHOUT LEAVE, ETC.
Section 31

(1) (a) Desertion contrary to section 31 (1) (a) of the Armed Forces Act.

1) (b) Persuading aperson to desert contrary to section 31 (1)
Procuring (b) of the Armed ForcesAct.

Section 32

(a) Absence without leave contrary to section 32 (a) of the Armed Forces
Act.

(b) Persuading a person to absent himself without leave contrary
Procuring to section 32 (b) of the Armed Forces Act.

Section 33
(a) Assisting aperson to desert or absent himself contrary to section 33 (a) of
the Armed Forces Act.
report without delay adeserter or absentee
(b) Failing to a person attempting to
take steps to cause desert or absent
the apprehension of himself.

contrary to section 33 (b) of the Armed ForcesAct.

Section 34

Failing to attend for a service duty

contrary to section 34 of the
Leaving a service duty without Armed ForcesAct.
permission
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MALINGERING, DRUNKENNESS AND QUARRELLING

Section 35

(@
Malingering contrary to section 35 (b) of the Armed Forces
(c) Act.

(d)
Section 36

(1) Drunkenness contrary to section 36(1) of the Armed ForcesAct.

Section 37

(@ Fighting with another person contrary to section 37 (a)
Quarrelling of the Armed ForcesAct.

(b) Using words likely to cause a disturbance contrary to
behaviour section 37(b) of the Armed Forces Act.

OFFENCES RELATING To PROPERTY

Section 38
’ Stealing ‘
Fraudulently misapplying public
property
@) . . . contrary
Being concerned in stealing of fraudulent ' to section
N the) misapplication of 38 () of
Conniving at the Armed
\ i ForcesAct.

(b) ] Receiving public property contrary to section 38 (b) of the

. Armed ForcesAct.
Retaining
Wilfully damaging public property contrary to section 38 (c)
(c) Being concerned in of the Armed ForcesAct.

the wilful damage of

(d) By willful neglect damaging public property by fire contrary to section
38(d) of the Armed ForcesAct.
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Section 39
F Stealing
Fraudulently misapplying property contrary
to section 39 (a)
(@ ‘ . _ ) of the Armed
Being concerned in stealing of fraudulent Forces Act.
]t €{ misapplication of
Conniving at
i

(b) Receiving property contrary to section 39 (b) of the Armed
ForcesAct.

Retaining

Being concerned in Armed ForcesAct.

Wilfully damaging property contrary to section 39 (c) of the
(©
the wilful damage of

Section 40
captured
Wilfully causing an aircraft lost
Negligently allowing aship to be destroyed
avehicle damaged
stranded
hazarded

contrary to section 40 of the Armed ForCesAct.

Section 41

(a) Being concerned in an improper [ an aircraft] contrary to l @ }

(b) transaction involving the use of aship section4l | (b)
avehicle | of the Armed Forces
Act.
Section 42

Losing public property contrary to section

(a) Negligently damaging aservice decoration p 42 (a) of the
granted to him Armed Forces
Act.

Losing his equipment contrary to section 42 (b)

(b) Negligently damaging of the Armed Forces Act.
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(c) Negligently damaging public property by fire contrary to section 42 (C)
of the Armed ForcesAct.

an animal contrary to section 42 (d) of the Armed
(d) Neglect of { abird ForcesAct.
aservice decoration contrary to section
() Making away with{ granted to him 42 (e) of the Armed
his equipment ForcesAct.
Section 43
obtaining billets contrary to

(a) Unlawfully ordering } aperson to obtain section 43 (a)of the
procuring Armed ForcesAct.

(b) Corruption in relation to abilleting order contrary to section 43 (b) of the
Armed ForcesAct.

Committing an offence against { aperson } hisbillet
in

© Damag? ng . property contrary to
Damaging of property in section 43 ()
of the Armed

ForcesAct.

Section 44

(a | Unlawful requisitioning contrary [ (a) | of the Armed Forces
Q) (b)) tosection44 (1) (b) } Act.

(2) (c) Corruption in relation to arequisition order contrary to section 44(1)
(c) of the Armed ForcesAct.

OFFENCES RELATING To FLyING

Section 45
\
Willfully doing an act flying
Negligently makingan ) in| theuseof aircraft

ommission '

relationto | aircraft
aircraft
material /
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causing { loss of life
bodily injury \ to aperson contrary to section
likely to cause loss of 45 of the Armed ForcesAct.
life or bodily injury

Section 46
Unlawful low flying contrary to section 46 of the Armed Forces Act.
Section 47

Flying an aircraft in a manner causing or likely to cause unnecessary
annoyance to a person contrary to section 47 of the Armed Forces Act.

OFFENCES RELATING To AND By PERsons IN CusToby

Section 48

i { an investigation } contrary to section 48 (1) (a) of
(1)(a) Delaying | 4 rig the Armed ForcesAct.

(2) (b) Failing to release aperson in arrest contrary to section 48 (1) (a) of the
Armed ForcesAct.
(2) Failing to report the offence for which a person has been placed in
custody contrary to section 48 (2) of the Armed ForcesAct.
(3) Failing to givein writing information relating to a person committed
to his charge as a guard commander contrary to section 48 (3) (b) of the
Armed ForcesAct.

Section 49

(1) Willfully allowing a person to escape contrary to section 49 (1) of the
Armed ForcesAct.

(2)(a) Releasing a person without authority contrary to section 49 (2) (a) of
the Armed ForcesAct.

(2)(b) Allowing a person to escape contrary to section 49 (2) (b) of the
Armed ForcesAct.

Section 50

D Striking arrest contrary to section 50 (1)
Using violence against | of the Armed ForcesAct.
Offering violence to

Refusing to obey [ an officer who orders him into
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Striking whose duty it is
aperson{ to apprehend him

@) Using violence against
Offering violence to in whose custody heis

contrary to section 50 (2) of the Armed Forces Act.

Section 51

Escaping from custody contrary to section 51 of the Armed Forces Act
OFFENCES RELATING To CoURTS MARTIAL AND OTHER AUTHORITIES

Section 52

(@ (a)

@ | ® (b)
(c) ) Contempt of a court martial (c) ) of the Armed Forces

(d) | contrary to section 52 (1) (d) | Act.

(e (e

® i U]

\
Section 53

(1) Making afalse statement contrary to section 53 (1) of the Armed Forces

Act.
Section 54

(a) Preventing aperson in executing awarrant of arrest
contrary to section 54 (a) of the Armed Forces Act.

Obstructing

aperson in making alawful arrest contrary to

(b) Preventing
section 54 (b) of the Armed Forces Act.

Obstructing
Prize OFFENCES
Section 55
Beingin an aircraft the High Court
failing to send to aprize court

(8 commandof | aship

an arcraft | takenasaprize
aship contrary to section 55 (a) of

all papersfound on board
the Armed ForcesAct.
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Beingin anaircraft | unlawfully makingan | an aircraft
(b) commandof | aship an agreement for the aship
ransoming of goods

taken as a prize contrary to section 55 (b) of the Armed ForcesAct.

Beingin an aircraft by agreement restoring
() commandof | aship by collusion abandoning
an aircraft
aship
goods
taken as a prize contrary to section 55 (c) of the Armed Forces Act.
Section 56
Striking an aircraft
@) I1l-treating apersononboard | aship

Unlawfully taking athing
from the possession of
taken as a prize contrary to section 56 (a) of the Armed ForcesAct.

an aircraft | taken as a prize any goods not lawfully
(b) Removing out of | aship adjudged to be a prize contrary to
section 56 (b)of the Armed Forces Act.

(¢) Fraudulently breaking | an aircraft teken asaprize
bulk on board aship detained by
belligerent right
contrary to section 56 (c) of the Armed ForcesAct.

MiscELLANEOUS OFFENCES

Section 57
Promoting apolitical association contrary
(@ Being a member of to section 57 (a) of the Armed

Taking part in the activities of ] ForcesAct.

(b) Expressing political viewsin apublic place contrary to section 57 (b) of
the Armed Forces Act.
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Addressing a meeting

(¢) { Joining in ademonstration in support of a
association contrary to
Political object section 57 (c)
of the Armed
ForcesAct.
Candidate for a | national election
local authority
Section 58

Making a false answer on enlistment contrary to section 58 of the Armed
ForcesAct.

Section 59
Making afalse statementto | obtain | leave contrary to section 59 of
prolong [ the Armed ForcesAct.

Section 60

(a) | Making an aircraft
Signing | a certificate relating to | aircraft material

without ensuring its accuracy contrary to section 60 (a) of the Armed
ForcesAct.

(b) [ Making the seagoing
Signing | a certificate relating to the fighting

efficiency of a ship without ensuring its accuracy contrary to section 60 (b)
of the Armed ForcesAct.

Section 61
(@ [ Making service document contrary to
Signing | afase section 61 (a) of the Armed

Making afalseentryina | ForcesAct.

Altering

(b) | Alteringanentryin| aservice document contrary to
Making away with } section 61 (b) of the Armed Forces
Suppressing Act.
Defacing
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(c) Failing to make an entry in a service document so that it isto his
knowledge false contrary to section 61 (c) of the Armed ForcesAct.

Section 62

Scandalous conduct unbecoming the character of an officer contrary to
section 62 of the Armed ForcesAct.

Section 63
Striking inferior rank ] contrary to section 63 of

I1l-treating ] aperson of { less seniority the Armed ForcesAct.

Section 64

of acruel

Disgraceful conduct kind contrary to section 64

anindecent 1 ot the Armed ForcesAct.
an unnatural

Section 65

(a) Making afalse accusation contrary to section 65 (a) of the Armed Forces
Act.

(b) | Making afalse statement in acomplaint contrary to
Wilfully suppressing amaterial fact [ section 65 (b) of the Armed
ForcesAct.
Section 66

Attempting to commit a service offence contrary to section 66 of the Armed
Forces Act, that isto say (set out the offence).

Section 67
Aiding, abetting, the commission of a service offence contrary
counseling or to section 67 of the Armed Forces
procuring Act, that isto say (set out the offence).
Conniving at
Section 68
An act to the prejudice of good order and service discipline

Conduct [ contrary to section 68 of the Armed ForcesAct.
Neglect
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CiviL OFFENCES

Section 69

Committing a civil offence contrary to section 69 (1) of the Armed Forces
Act, that isto say (here describe the civil offence in such words as sufficiently
describe the offence).

Forwm II1 (r. 13(2))
ILLUSTRATIONS OF CHARGE-SHEETS

(i) Charge-Sheet

The accused, No. 1234567 Lance-Corporal Peter Ohoo of 1st Battalion
Kenya Rifles, a serviceman of the Armed Forces, being subject to the Armed
Forces Act under section 7 (@) of that Act, ischarged with-

1st Charge

STEALING PuBLIc PROPERTY CONTRARY TO SECTION 38 (a) OF THE
ARMED Forces Act

inthat he
at Nanyuki on 1st January, 1980, stole a pair of binoculars, public property.

2nd Charge
(Alternative to
1st charge)

REecEIvING PuBLic PRoPERTY CONTRARY To SECTION 38 (b) OF THE
ARMED Forces Act

inthat he
at Nanyuki on 1st January, 1980, received apair of binoculars, public property,
knowing or having reason to believe them to be stolen.

J. MUTISYA, Lieutenant-Colonel.
Nanyuki, Commanding 1% Battalion Kenya Rifles,
16th January, 1980. Commanding officer of the accused.

To be tried by court martial

Nairobi, A.NGATIA, Brigadier.t
21% January, 1980. Commander Kenya Army.

NotE
! The order for trial may be signed by a staff officer as “an officer authorized to
signfor” the Chief of General Staff or the Commander Kenya (Air Force) (Army) (Navy)
asthe case may be—see second illustration Charge-Sheet. However, such an officer must
be at least of the rank of magjor or corresponding rank and must have written authority
from the Chief of General Staff personaly to sign such orders either on behalf of the
Chief of General Staff or on behalf of any Commander.
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(ii) Charge-Sheet

The accused, No. 2345678 Corpora James Munyao, areservist called
out under section 184 of the Armed ForcesAct, being subject to that Act under
section 7 (b) of that Act and Paul Gachibi formerly No. 3456789 a Private of
the 2nd Battalion Kenya Rifles, a serviceman of the Armed Forces, then subject
to the Armed Forces Act, under section 7 (a) of that Act, now liableto trial by
court martial under section 141 of that Act, are charged with-

Both accused jointly:
1st Charge

CommITTING A CiviL OFreENCE CONTRARY To SEcTioN 69 (1) OF THE
ARMED Forces Act, THAT Is To SAy AssAuLT OCCASIONING ACTUAL
BobiLy HArRM CoNTRARY To SEcTION 251 OF THE PENAL CODE

in that they
at Nairobi on 1st January, 1980, assaulted Julius Mwenda, thereby occasioning
him actual bodily harm.

Corporal Munyao only:
2nd Charge

UsING VIOLENCE AGAINST His SUPERIOR OFFICER, CONTRARY TO
SecTiON 27 (a) OF THE ARMED FORCES AcT

in that he
at Nakuru on 2nd January, 1980, used violence against No. 4567890 Sergeant
John Kinyoki who had ordered him into arrest by seizing the said sergeant by
the jacket and by kicking hislegs.
Paul Gachibi only:
3rd Charge

USING INSUBORDINATE LANGUAGE To His SUPERIOR OFFICER, CONTRARY
To SectioN 27(b) OF THE ARMED FORCES AcT

in that he
at Nakuru on 2nd January, 1980, said to No. 4567890 Sergeant John Kinyoki,
who was then his superior officer, when asked by the said Sergeant for his
(the accused’s) particulars “Push off and find out for yourself” or words to
that effect.

J. NDUNDA, Lieutenant-Colonel.
Nakuru, Commanding 2nd Battalion Kenya Rifles,
20th January, 1980. Commanding officer of both accused.

To betried by court martial
A. MACHARIA, Major.

Nairobi, An officer authorized to sign for
25th January, 1980. the Chief of Defence Staff.
the Commander, Kenya Army.
NoOTES

1 See note 1 to Charge-Sheet (i) above.
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THIRD SCHEDULE (r. 19 (h))

RECORD OF PROCEEDINGS, BEFORE AN APPROPRIATE
SUPERIOR AUTHORITY

Accused’'s number, rank and NEME............cceererreenreneereseee e
L0107 RSOSSN

1. Questions to be put to the accused by the officer dealing with the case
before the charge is read.

Q. Have you received a copy of the charge-sheet and abstract of

evidence not less than 24 hours ago?

Q Have you had sufficient time to prepare your defence?

OSSOSO

2. The officer dealing with the case shall then read the charge(s) to the
accused and ask him the following question-

Q. Have you agreed in writing that the witnesses against you need not
givetheir evidence in person?

et res

3. If the accused has agreed in writing that the witnesses agai nst him need
not give their evidence in person the officer dealing with the case shall read the
abstract of evidenceto the accused if the accused so requiresbut, if the accused
has not so agreed, the witnesses against him shall givetheir evidencein person
and it shall be recorded on a separate sheet and be attached to this record.

4, After the abstract of evidence has been read or the witnesses against
the accused have given their evidence, as the case may be, the officer dealing
with the case shall say to the accused-

Q. Doyouwishto give evidence on oath or to make or hand in astatement
without being sworn?Your evidence or statement may deal with thefacts of the
case, with your character and with matters in mitigation of punishment.

o RS URRPRPP

Q. Do you wish to present any other evidence in your defence?

A e res

5. If the accused elects to give evidence or to make a statement or to
call witnesses the evidence for the defence including any statement made by
the accused himself shall be recorded on a separate sheet and attached to this
record. The officer dealing with the case shall then: (i) consider all the evidence
and determine whether the accused is guilty of the offence or not, and (ii) if he
determinesthat the accused is guilty, examine and consider the accused’ srecord
of service. If heintendsto award the punishment of forfeiture of seniority of rank,
a fine or stoppages or in the case of a civilian a fine, he shall not announce and
record his finding unless the accused says in answer to the following question
that he will accept his award-

Q. Will you accept my award or do you elect to be tried by court-
martial?

Al
6. FINAING ..ottt
=
(Sgnature, rank and appointment of
appropriate superior authority}
(DL 15 [P
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FOURTH SCHEDULE

CoUrRT MARTIAL FORMS
Form | Convening order.
Form Il Declarations under rules 101 and 102.
Form 111 Summons to awitness to attend at a court martial.
Form IV Notices requiring oral evidenceto be givenin lieu of a
statutory declaration.
FormV Record of proceedings of acourt martial.

Form VI Findings.

Form VII  Record of reconsideration of finding under rule 78 (5).

Form VIl Serving record of accused.

Form IX Record of proceedings on revision under section 110 of

theAct.

Form X Confirmation.

Form XI Determination by a confirming officer or
reviewing authority of a suspended sentence, and
direction that sentences are to run concurrently or

consecutively.
Form X1l Restitution order.
Form XIII  Promulgation.
Form I (r. 21 (a)

CONVENING ORDER
CoNVENING ORDER FOrR A COURT MARTIAL

ORDERS BY iiiiiiiiiiiiiiniiniinina,
Commanding .......cccceeeevrnennnn.
(Place and dat€) ..........ccceeueneeee.

The detail of officers as mentioned below will Name, etc.,
......................................... of accused.
hours on the
....................... , 19...., for the purpose
of trying by a court martial the accused person(s)
named in the margin.

PRESIDING OFFICER
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JUDGE ADVOCATE

The judge advocate has been appointed by the Chief Justice.

An officer of the rank of major or above having suitable qualifications
is not in the opinion of the convening officer available with due regard to the
public service.*

Therecord of the proceedings will be forwarded in an envelope marked
CONFIAENTIAL TO .ottt
Signed this ....cceevvevciiecec e, day of ..cccooveinnn. y 19,

(Sgnature, rank and appointment
of the convening officer)
or

(Sgnature, rank and appointment
of the appropriate staff officer)
An officer authorized to sign for

(Appointment held by the
convening officer)

* Strike out if not applicable.

NoTES
nsert rank and name of convening officer.
2Insert number, rank, name and unit of the accused. These particulars must
agree with his description in the charge-sheet.
3A member or a waiting member should be described by giving his
rank,name and unit.

Forwm 11 (r. 101 (2))
DECLARATIONS UNDER RULES 101 AND 102
INTheCase Of ... v 1
P 2(the officer who (is) (would be)

responsible for convening a court martial to try the accused) (the senior officer
on the spot) hereby declare that in my opinion the following exigencies of the
SEIVICE, NAMENY ...vviiicicete ettt

render compliance with the following provisions of the Armed Forces
Rules of Procedure-
(paragraphs (2) and (3) of rule 24) *

(rule 18) *
(subparagraphs (a), (b), (c) and (d) of rule 24 (4)) *
impracticable.
Signed at .....coocevereeiiienienns this........... day of.......c........ , 19,
(Sgnature)
*Delete as appropriate.
NoTEs

YInsert number, rank, name and unit of accused.
?Insert rank, name and appointment of officer making the declaration.
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| e 2 (the officer who (is)
(would be) responsible for convening a court martia to try the accused) (the
senior officer on the spot) hereby declare that in my opinion the 3

contain(s) information the disclosure of which would or might bedirectly
or indirectly useful to an enemy.

(Sgnature)

NoTES
! Insert number, rank, name and unit of the accused.
2 Insert rank, name and appointment of officer making the declaration.
8 Here indicate the document(s).

Form I1I (r. 89 (3))
SUMMONS TO A WITNESS TOATTEND AT A COURT MARTIAL
1

WHEREAS @ court martiadl (has been ordered to assemble at
er) (hasas@embledat reetereeen s e e s e e e eneinenes) ON
the Lday of v 19. e, ,
for thetrlal of 2 e
Pursuant to section 228 of theArmed ForcesAct and rule 89 of theArmed
Forces Rules of Procedure made thereunder You ARE HEREBY SUMMONED and

and so to attend from day to day until you shall be duly discharged: whereof
you shall fail at your peril.

Givenunder my hand at ............................... onthe ........ day

(Sgnature, rank, appointment)
(An officer authorized to convene
acourt martial) *
(President of the Court)*

...................................................................... 4 an officer authorized to sign for
.................................................... 5 an officer authorized to convene

acourt martial .*

*Strike out if not applicable.
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NoTES
! Insert name and address of the person to whom the summonsis to be sent.
2 Here enter number, rank, name and unit of the person to be tried.

3 Specify the documents which the witnessis to bring. The words relating to
documents should be deleted if not applicable.

4 Insert the appointment of the staff officer.

5 Insert appointment of officer for whom the staff officer is signing.

Form IV (r. 100)

NOTICES REQUIRING ORAL EVIDENCE TO BE GIVEN
IN LIEU OF A STATUTORY DECLARATION

Norice By A CoMMANDING OFFICER

hereby give noticethat | requirethat ............ccccovveeiievcvicccce e 4
shall give oral evidence in lieu of (his) (her) statutory declaration dated
................... at your forthcoming trial by court martial.

(Sgnature and rank)
(Commanding Officer of the

accused)
(DALE) ..t
Norice By AN ACCUSED (r. 100)
TO e 2ComMMaNding......cceeeerreriereseeseeeeseee e 8
| e 1 hereby givenoticethat | require
that................ 4

shall give oral evidence in lieu of (his) (her) statutory declaration dated
.................. at my forthcoming trial by court martial.

(Date) (Sgnature)
NoTES

* Insert number, rank, name and unit of the accused.

2Insert rank and name of commanding Officer.

3 Insert unit.

4 Insert name of witness.
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Form V (r. 90)
RECORD OF PROCEEDINGS OF A COURT MARTIAL
Page 1
(A)

REcorp OF PROCEEDINGS OF A COURT MARTIAL

Proceedings of acourt martial heldat ..............ccooovi i,
onthe. ..o
by order of ......oc.oii
(Commander Kenya (Air Force) (Army) (Navy)) «...oevevieeiiriieiiiiieniiannn
Datedthe .......ccoevevevvveveeeeeday of oo , 190

PRESIDENT
MEMBERS

JUDGE ADVOCATE

The court comply with rule 25.
................................... 2not being availableowingto........................

............................. the presiding officer appoints ...............ceeveenenen.
a qualified waiting member to take his place.

The accused is brought before the court.

PrOSECULON ..ttt vt vt et e e e e e e e e e e e e e ees
Defending (officer) (counsel) ..........coooeiiiiiiiiiiiiiiniiii,
Al hoursthe trial begins.

The convening order is read in the hearing of the accused, marked
seeneee.....s1gned by the presiding officer and attached to the record.

The names of the presiding officer and members of the court are read in
the hearing of the accused and they severally answer to their names.

Q. Do you object to being tried by me as presiding officer, or by
any of the officers whose names you have heard read?
A
The proceedings relating to the objection(s) are recorded on pages’

NoOTES
1 Insert number, rank, name and unit of the accused as given in the charge-sheet.

2 Strike out if not applicable.
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(B)
Page 2
SWEARING
The presiding officer, members of the court and judge advocate are
duly sworn.

The (following) officers under instruction (listed on page ............... )

are duly sworn.?

Q. Doyouohjectto.......oooeviiiiiii e, as shorthand writer?

A 1
............................... is duly sworn as shorthand writer.

Q. Doyouobject t0......viiiie e asinterpreter®

A

.......................................... isduly sworn as interpreter.
SpeciAL PLEAS AND OBJECTIONS

The accused offers a plea to the jurisdiction under rule 35. The
proceedings relating to hispleaarerecordedonpage .................o... 2

The accused objectsto the...........c.cccovviiiiinn charge(s)
under rule 36. The proceedings relating to his objection(s) are recorded on
2

The accused offers a plea(s) in bar of trial under rule 37 in respect
ofthe............ charge(s). The proceedings relating to his plea(s) are recorded
2

The accused.. vevevirenne......applies under rule 38 to be
tried separately. The proceedlngs relatlng to hIS application are recorded on

Theaccused appliesunder rule39tohavecharges............ocvvevennene.

and ..o, tried separately. The proceedings relating to his
application are recorded on page.......... 2
NoTEs

1 If there is an objection the proceedings relating to it should be recorded on a
separate numbered page and the fact that this has been done should be recorded
in this space with the number of the page.

2 Strike out if not applicable.
(C.1)

ARRAIGNMENT
The charge-sheet is read to the accused and he is arraigned on each
charge.
The charge-sheet is signed by the presiding officer and inserted in the record
immediately before this page, aspage(s) ......oovvvveviie i,
Q. Are you guilty or not guilty of the first * charge against you,
which you have heard read?
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Q. Areyou guilty or not guilty of the second charge against you
which you have heard read? 2

Q. Areyou guilty or not guilty of the third charge against you,
which you have heard read? 2

Q. Areyou guilty or not guilty of the fourth charge against you,
which you have heard read? 2

Q. Are you guilty or not guilty of the fifth charge against you,
which you have heard read? 2

Q. Areyou guilty or not guilty of the sixth charge against you,
which you have heard read? 2

Rule 41 is duly complied with in respect of this (these) charge(s). 2

The accused’s pleas to the remaining charges are recorded overleaf. 2

NoOTES
Strike out “first” if there is only one charge.
2 Strike out if not applicable.

(C2)
Q. Areyou guilty or not guilty of the seventh charge against you,
which you have heard read??*

Q. Areyou guilty or not guilty of the eighth charge against you,
which you have heard read??*

Q. Areyou guilty or not guilty of the ninth charge against you,
which you have heard read??*

Q. Areyou guilty or not guilty of the tenth charge against you,
which you have heard read??

Q. Areyou guilty or not guilty of the eleventh charge against you,
which you have heard read??*

Q. Areyou guilty or not guilty of the twelfth charge against you,
which you have heard read?*

* Strike out if not applicable.
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(0.1

PRrROCEEDING ON PLEA(S) OF Not GuiLry!

Q. Doyouwish to apply for an adjournment on the ground that any of the
rules relating to procedure before trial have not been complied with,
and that you have been prejudiced thereby, or on the ground that you
have not had sufficient opportunity for preparing your defence?

The prosecutor (makes an opening address shortly outlining the facts)
(makes an opening address which is read, signed by the presiding officer, marked
............... and attached to the record).

NoOTES

Remove this page if there are no pleas of not guilty.
If the accused asks for an adjournment, the proceedingsrelating to his application

should, if necessary, be recorded on a separate page and a record made here that
this has been done.

.2

The witnesses for the prosecution are called.

T T TP PP P PP Firgt withess for the
Being duly sworn! says— prosecution
Continued on page..................... '

NoOTES

When a witness affirms the words “having duly affirmed” should be substituted for
the words “being duly sworn”, and when awitness is a child who is too young
to give evidence on oath the words “without being sworn” should be substituted
for the words “being duly sworn”.

(D.3)

PRrOCEEDINGS ON PLEA(S) OF Not GuiLTy!
(continued)
The prosecution is closed.

Theaccused submitsunder rule57 that thereisno casefor himto answer in
respectofthe....c.ooovevviiiiiiie charge(s). Theproceedingsrelatingto
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DEFENCE

Rule 58 is complied with.

Q. Do you apply to give evidence yourself on oath or do you wish to
make a statement without being sworn?
A

Q. Do you intend to call any other person as a witness in your
defence?
A

Q. Isheawitness as to fact or to character only?
A
(Where the accused intends to call a witness as to fact, other than
himself).2

Q. Do you wish to make an opening address? 2
A

The accused? (makes an opening address which is summarized
below) (hands in a written address which is read, signed by the President,
marked...........oooeiiiiiei and attached to the record).

NoOTES
1 Remove the page if there are no pleas of not guilty.
2 Strike out if the accused does not intend to call witness as to fact, other than
himself.

(D.4)

(Where the accused makes a statement without being sworn).*

The accused (makes a statement, which is recorded on page............ )
(handsinawritten statementwhichisread, marked...................cocooee v,
signed by the presiding officer, and attached to the record).

(Where evidence on oath isgiven for the defence).t

The witnesses for the defence (including the accused, if sworn are
caled).
First witnessforthe ~ being duly sworn? says-

defence. Continued onpage.............cc.cev...

NoOTES

* Strike out this paragraph if not applicable.

2When a witness or the accused affirms, the words “having duly affirmed” should
be substituted for the words “being duly sworn” and when awitnessis a child
who is too young to give evidence on oath, the words “without being sworn”
should be substituted for the words “being duly sworn”.
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(D.5)
Page...........
ProceepiNGs ON PLEA(S) Or Not Guirry!
(continued)

THhE e (makesaclosing address
which is summarized on page..................... ) (hands in a closing address
which is read, marked...........cccoeveiiiiiiiiiieseicee ,signed by the presiding
officer, and attached to the record).

TR e (makesaclosing
address which is summarized on page..................... ) (hands in a closing
address which is read, marked ..........cccocevviievieiicienisieeece e signed by the

presiding officer, and attached to the record).
The note of the summing-up of the judge advocate is recorded on

FINDING(S)
The court close to deliberate on their finding(s).
The court find that the accused®...........coiviiiiiiiiiii e

ANNOUNCEMENT OF FINDING(S)

The court being re-opened the accused is again brought before them.
The finding(s) (is) (are) read and (with the exception of the finding(s) of
“not guilty”) 2 (is) (are) announced as being subject to confirmation.

PROCEEDINGS ON AcQUITTAL ON ALL CHARGES?
The accused is released.

Judge Advocate President
NoOTES

1 Strike out this page if not applicable.

2 Strike out if not applicable.

3 Insert number, rank, name and unit of the accused as given on the charge
sheet.

4 Set out the finding on each charge in the appropriate form set out in the
Fourth Schule to the Rules of Procedure.

(E)

PrROCEEDINGS ON PLEA(S) OF GuiLTY!

TREECCUSEOZ ... .t e
............................................................... isfound guilty of®

The finding(s) (is) (are) read in open court and (is) (are) announced as
being subject to confirmation.

(The abstract of evidence is read to the court by the prosecutor,
marked.............o.ooll , signed by the presiding officer and attached to the
record) (the prosecutor informs the court of the facts contained in the abstract
of evidence which ismarked .......................... signed by the presiding
officer and attached to the record).*
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NoTEs

* Strike out this page is not applicable.

2 Insert the number, name, rank and unit of the accused as given on the charge-
sheet.

3 Record the finding on each charge of which the accused is found guilty in the
appropriate form set out in the Fourth Schedule to the Rules of Procedure.

4 Strike out if not applicable. If this paragraph is struck out, rule 44 (2) must be
complied with.

(FD
ProcEEDINGS ON CONVICTION

NOTE. — F.2 should be completed before F.1, if the accused has pleaded
not guilty to all charges. F.1 should normally be completed before
F.2 if the accused has pleaded guilty to any charge but the presiding
officer may in his discretion complete F.2 before F.1 if there is no
danger of the accused making an inconsistent plea.

Q. Do you wish to give evidence yourself or to call other witnesses
as to your character or in mitigation of punishment?
A

Theevidencefor the defence asto the accused’ scharacter and in miti gatlon
of punishment isrecorded ONPagES .......c.vviveeiiiiie et i e e
Q. Do you wish to address the court in mitigation of punishment?

A
The oo (makesan addressin mitigation of
punishment, whichissummarized (below) (onpage..........ocoevvvvieeevininnnnn. )

............... , signed by the presiding officer and attached to the record).

Thelist of offences which the court have, at the request of the accused,
agree to take into consideration is read to the accused, signed by him,
marked.........cooooeiiiiiiini , signed by the presiding officer and attached to
the record.?

Final question addressed to the accused personally.*
Q. Isthere anything further that you wish to say to the court?*
A *
The accused makes a statement which is recorded on page............ *
The court close to deliberate on sentence.*

*Strike out if F.1 completed before F.2.

NoTEs

* Strike out this paragraph if not applicable.
2 Strike out this paragraph if the accused has not requested other offences
to be taken into consideration.
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(F2)
ProceeDpINGS ON CONVICTION

Note. - F.2 should be completed before F.1 if the accused has pleaded
not guilty to all charges.

The prosecutor calls evidence as to the accused's character and record.

................................................................... isduly sworn

Q. Do you produce the Service Record of the accused?

AT PrOdUCE ..vee e e e e e e e e e e e

Q. Have you compared it with the service books?

A

Q. Do theentriesin it correspond with the entriesin the service
books?

A

The. i isread,marked.......................L ,Signed

by the presiding officer and attached to the record.

The accused (declines) (elects) to cross-examine this witness (and the
cross-examination isrecorded ONPageS ........ovvvevveeeerineveninenen. ).

The prosecutor adduces evidence under rule 69 (3) which is recorded

Final question addressed to the accused personally.*
Q. Isthere anything further you wish to say to the court?
Ao *

The accused makes a statement which is recorded on page.............. *
The court close to deliberate on sentence.*

*Strike out if F.2 is completed before F.1

NotE
1 Strike out this paragraph if the prosecutor does not adduce evidence under
rule 69 (3)
©)
Page.......
SENTENCE !
The court sentence the acCUSEd............ovvvveiiiiiii i 2
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ANNOUNCEMENT OF SENTENCE

The court being re-opened, the accused is again brought before them.

The sentence (and recommendation to mercy)* (is) (are) announced in
open court; the sentence is announced as being subject to confirmation.

The presiding officer announces that the trial is concluded.

Judge Advocate Presiding Officer

NoOTES
* Remove this page is not applicable.

2 Insert accused's rank, name, etc., as given on the charge-sheet.

3 Record the sentence in the appropriate form of words set out in the Fifth
Schedule to the Rules of Procedure. Any recommendation to mercy (see rule
72 (4)), restitution order (see section 104 of the Act), or order determining a
suspended sentence and directing whether the sentences are to run concurrently
or consecutively (see section 135 of theAct) made by the court, should be entered
on the record immediately after the sentence.

4 Strike out if not applicable.

(H)

CONFIRMATION !
NoTE

! For minutes of confirmation see Fourth Schedule to Rules of Procedure.
Promulgation should be recorded immediately below the minute of confirmation
in accordance with rule 93 (7) (b).

ForMm VI (r. 65 (3))
FINDINGS
Acquittal on all Charges

Not guilty of (the charge) (all the charges).

Not guilty of (the charge) (all the charges), and honourably acquit him
thereof.
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Acquittal on some but not all Charges

Not guilty of the ............ccoooiiiinni 1 charge(s) but is guilty of the
........................... 1 charge(s).

Not guilty of the..........cocoeviiii i 1 charge(s) and honourably
acquit him thereof but isguilty of the...................ooo 1 charges(s).

Conviction on all Charges

Guilty of (the charge) (all the charges).

Soecial Findings
Guiltyofthe...........ccceee. ! charge (with the exception of thewords
........................... 2) (withtheexceptionthat .............cooev i
...................................................... 2.
Not guilty of the offence charged but isguilty of....................... 8

No Finding on Alternative Charge

Guilty of the......coooii e, charge; the court
record no findingonthe ..........c..oooiiiiiiii. (alternative charge).

Where the accused is unfit to stand his trial by reason of insanity.
By reason of insanity unfit to stand his trial.
Accused guilty but insane at the time when the offence was committed.
Guilty but insane.
NoTES

! Insert the number of the charge or charges as numbered in the charge-sheet.

2 Specify the exception in detail. This form is appropriate when a special finding
is made under rule 64 (3).

3 State the offence of which the accused is found guilty. This form is applicable
when a special finding is made under section 96 (2), (5) or (6) of the Act.
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Form VII (r. 78 (5) (0))
RECORD OF RECONSIDERATION OF FINDING

The Judge Advocate advises the court that the finding(s) on the
.................. Icharge(s) (is) (are) contrary to the law relating to the case, and
that in his opinion the following finding(s) (is) (are) open to them-

The Court are closed for reconsideration of finding.
The Court on reconsideration find that the accused is *.....................

The finding(s) on reconsideration (is) (are) read in open court and (with
the exception of the finding(s) of “not guilty”*) (is) (are) announced as being
subject to confirmation.

NoOTES
! Insert the number of charge as numbered in the charge-sheet.
2 Insert the advice given by the judge advocate.
3 Set out the finding(s) of the court in the appropriate form(s).
4 Strike out the words relating to findings of “not guilty” if there is no such

finding.
Form VIII (r. 69 (2)
SERVICE RECORD OF ACCUSED
NO. ot RanK ..o
Name s
Unit .o, Trade
1. Thedate of hisenlistmentis .......covvvvieiie i e e

and he was COmMMISSIONE ON ......oviviree e e et e

2. HEISSEIVING ON @ ... ittt e e e e e e

B HISPrESENt A0 IS 1ov ettt e e e e

4. Heis| married
unmarried| andhas............ children under the age of 16 years.
divorced
widowed
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5. His gross basic rate of pay (including additional pay) payable on a
CONLINUOUSDESISIS ....vveviiiie e butheis............

(insert forfeitures, deductions and allotments affecting his pay)
6. Thesarvicewhichheisallowedtoreckontowardsdischargeortransfer toreserve
7. Heisentitled toreckon ..........ooovvviiiiiiiiie e servicefor
the purpose of determining his pension and/or gratuity, etc.
8. He is entitled to the following decorations or awards ............

and ... acts of gallantry or distinguished
conduct by him are recorded in his conduct sheets.

9. He holdsthe substantiverank of .............coooiiiiiiiiiiii
With Seniority from ... ...
He continously since ................. heldtheactingrank of ..................

10. The highestrank forwhichheisqualifiedis..............cooovoiiiiiininne.

11.Hehasbeenawaitinghistria for...............coovi i
days of which
............................................ days were spent in civil custody.
............................................... days were spent in close arrest.

AN . days were spent in open arrest.

12. Heis not under sentence at the present time.

OR
At the present time heis under sentenceof ...............cooeeiinen.
beginningonthe.................. dayof ..oy, 19....
but suspended onthe................. dayof ...........oovies, 19.......
and | not yet put into operation again | ..................... day of
Put into operation again on the

13. According to his conduct sheets he has been found guilty by his
commanding officer, or by the commandant of a service establishment,
of the following offences-

Offence Inlast Since
12 months Enlistment

times times

times times

times times

OR
There are no entriesin his conduct sheets.
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Form IX (r.94 (1))

RECORD OF PROCEEDINGS ON REVISION
UNDER SECTION 110 OF THEACT

At oo, tonthe.............. dayof ................ ,19.....
at........................._ hours the court reassembled by order of
.......................... 2 the confirming officer for the purpose of reconsidering
their finding(s) onthe ...........cocoeiiiiininnn... 8 charge(s).

The order directing the reassembly of the court and giving the reasons
therefor isread, marked .............cocoiiiiii , signed by the
presiding officer and attached to the record.

The court having considered the observation of the confirming officer and
the whole of the record of the proceedings do now revoke their finding(s) on the
............................ 3 charge(s) and find that the accused®.....................

in substitution for the original sentence).
or
The court having considered the observation of the confirming officer
respectfully adhere to their finding(s)onthe ..............coooeiiiin.o Scharge(s)
(and to their sentence) (but sentencetheaccused .............cccvvvi i, 5
(o LA in substitution for the original sentence).

or

The court having considered the observation of the confirming
officer and the whole of the record of the proceedings do now revoke their

finding(s) on the ...........cooooiiiiiii. 3 charge(s) and find the accused

................................ 5 not guilty of (that) (those) charge(s).

Signedat ..........c.cenne Tthis...ooooooiinniis dayof ................. ,19......
Judge Advocate Presiding Officer
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NoTES

! Insert the name of the place.

2 Insert the rank, appointment, etc. of the confirming officer.

3 Specify the number(s) of the charge(s) concerned, e.g., the 5" charge.

4 Give the names of the presiding officer and members of the court who are present.
If the presiding officer is absent the senior members must report to the confirming
officer. If a member is absent and the court is thereby reduced below the legal
minimum the presiding officer must report to the confirming officer.

5 Insert the accused’s number, rank, name and unit as given in the charge-sheet.

6 Set out the finding in the appropriate form set out in the Fourth Schedule.

7 Set out the new sentence in accordance with the appropriate form set out in the
Fifth Schedule.

Form X (r.93(2))

CONFIRMATION
Note.— These forms are for guidance only and do not constitute an
exhaustive list of al the possible variations and should be adapted to
the circumstances of each case.

Confirmed.

I confirm the court’s finding(s), sentence and order under section 104
of the Armed Forces Act, but (remit ...............cocoe b
(commute .......ccoevevieeiiieecan, 2),

I confirm the court’s finding(s), sentence and order under section 104 of
the Armed Forces Act, but mitigate the sentence so that it shall be as follows-

3

| vary the sentence so that it shall beasfollows ............................
............................. and confirm the finding and sentence as so varied. *

I confirm the finding(s) and sentence but (postpone the carrying out of
thesentenceof ................... until ... %) (suspend the sentence
Of e, ).

I confirm the finding(s) but substitute the sentence of .................c.c.c...e.
for the sentence of the court.®

Isubstitute a finding of .........coveiiiii i
for the finding of the court and confirm the sentence but (remit ................ D)
(COMMUEE ....ovee e e e, 2),

I'substitute a finding of ..o for the
finding of the court on the ...............c..ooiiie charge and confirm the

finding(s) on the other charge(s) and the sentence.
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Not confirmed (on the grounds that ..............c..ooiiiiiiniin. ). 7

Iconfirmthe finding(s) of the courtonthe ................ccoenet. charge(s)
but do not confirm their finding(s) onthe ...
charge(s) (onthegroundsthat .............cooviiiiiiiiiineen. ). 7 I confirm the
sentence but (remit .................. D (COMMUEE ... 2.

Irefer the finding(s) and SENtENCELO ... .uuuuivininiiiniiiiiii e 8
for confirmation.

I confirmthefinding(s)ofthecourtonthe...............cooeviiiiiinnnian.
charge(s) and refer the finding(s)onthe ............c.oooooiiiiiiiiit. charge(s)

and the SENteNCETO ...ovvvvie i e 8 for confirmation.

I confirm the finding(s) of the court but refer the sentence to
...................... 8 for confirmation.

(r.95(3))
(Therecord) (Part of the record) of the proceedl ngs of thetrial by court
martial whichtried ..

A onthe ........................ day of ................................. ,
19......... having been lost, I do not confirm the finding(s) of the court
Signedat .......c.ceevnnnnn this............. dayof .......coeeene ,19.....

(Sgnature, rank and appointment of
Confirming Officer)
NotEs

! State what part of the sentence is remitted.

2 State what the sentence is commuted to.

3 This form of words may be used when it is impracticable to use either “remit”
or “commute”.

4 This form of words is appropriate when the court has expressed the sentence
informally or incorrectly and the confirming officer desires to put it into the
correct legal form.

5 Insert the date or event to which the carrying out of the sentence is postponed.

5 This form of words is appropriate when the court have passed an illegal
sentence on the accused and the confirming officer desires to substitute a legal
sentence.

”Where a confirming officer withholds confirmation because he disapproves of
the decision of the court on apleato the jurisdiction or in bar of trial or on any
confirmation for this reason. In other cases the confirming officer is not bound
to give hisreasons.

8 Insert the appointment of the higher authority to whom the matter is to be
referred.

° The rank and appointment of the confirming officer should be clearly stated
after or under his signature.

www.kenyalaw.org

[Subsidiary]



258

CAP. 199 Armed Forces [Rev. 2009

[Subsidiary]

Form X1
DETERMINATION BY A REVIEWING AUTHORITY OF A
SUSPENDED SENTENCE AND DIRECTION THAT SENTENCESARE
TO RUN CONCURRENTLY OR CONSECUTIVELY*UNDER SECTION
135 (6) OF THEACT

TP the reviewing authority hereby order
the accused to be committed to imprisonment under the sentence passed
on him by the court martial held at ................ccoiii i on
the .o, day of ..o , 19, , and direct that
that sentence and the sentence passed on the accused by (this court martial)
(court martial held at ...........oooviiiiii i ON e,
day of ..o, 190 ) shall run (concurrently)
(consecutively).

Dated .....vveveeiiiiiiieee e C10
(Sgnature)
NoTE
1 When the determination is made by the reviewing authority it should follow the
minute of promulgation.

Form XII
RESTITUTION ORDER! UNDER SECTION 104 OF THEACT
Inaccordancewith SUBSECHION .......ov v e of
section 104 of the Armed FOrCeSACE, | ....viviiriee i e 2
hereby orderthat .............coooeviiiiiii i, She(delivered) (paid) to..........
Dated .........cc.oneenn. C A0
(Sgnature)

Confirming Officer.*
Reviewing Authority.*
*Strike out if not applicable.
NoOTES

(@) When the confirming officer is making the order this form of words should be
inserted in the record of the proceedings of the court martial in the confirming
officer’s minute of confirmation; when made by a reviewing authority it should
follow the minute of promulgation.

(b) Where the conditions set out in section 104 (10) of the Act are satisfied, the
officer or authority making the order may add at the end of the order: “and I direct
that this order shall be carried out forthwith”.

2, Insert rank, name and appointment of confirming officer or reviewing authority
as the case may be.

3. Insert description of article or amount of money, as the case may be.
4. Insert name of person to whom restitution is being made.

Frowm XIII (r. 93 (8))
PROMULGATION

this....oooooeiiiiin dayof ...oooovviiiii, J19.

(Sgnature, rank and appointment of
Officer making the promulgation)
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FIFTH SCHEDULE
SENTENCES

Part |. Sentences.
Part 11. Restitution Order.

PART I—ENTENCE (r. 72 (1)
Note.- The words in the margin should be entered in the right-hand margin of
the record of the proceedings of a court martial opposite the record of

the sentence.
Officers
To suffer death. Death.
Tobeimprisonedfor. ...l Imprisonment.
To be dismissed from the armed forces. Dismissed.
To be reduced to the rank of Reduction in rank.
To take seniority in the rank of Forfeiture of
............. asif his appointment seniority of rank.
to that rank bore date the ......
dayof ............, 19......
Tobefined .............ceee.s Fine.
To be (severely reprimanded) Severe reprimand or
(reprimanded). reprimand.
To be admonished. Admonition.
To be put under stoppages of Stoppages.
pay until he has made good the
SUMOf v, tin
respect of .......cooeviiiiiinnn. 2
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Servicemen
To suffer death. Desth.
To beimprisoned for ............ Imprisonment (and reduction
(and to be reduced to the ranks). to the ranks).

To be dismissed from the armed forces. Dismissal.

To undergo active service punishment  Active service punishment.

for v days.
To be reduced (to the ranks) (to the or reduction in rank.
rank of .......coooeviiiiiininn ) or reduction in rank.
To take seniority intherank of .......... Forfeiture of seniority of
asis his appointment to that rank bore rank.
datethe................. day of ...... ,19.....
Tobefined ......ccovvvvviviiiiia, Fine.
To be (severely reprimanded) Severe reprimand or

(reprimanded). reprimand.
To be admonished. Admonition.
To be put under stoppages of pay Stoppages.
until he has made good the sum of
............................... 1 in respect
Of e 2,

NoTEs

* Insert the amount which has to be made good by stoppages in respect of the charge
or article specified.

2 Specify the charge or article in respect of which the stoppages is to be imposed.
If stoppages are being imposed in respect of more than one charge or article the
amount which has to be made good in respect of each charge or article must be
stated separately.

PART II—RESTITUTION ORDER*

1. By the Commanding Officer or Appropriate Superior Authority

In accordance with subsection ...................... of section
104 of the Armed Forces Act, I, .......c.ecoveivei i vvi v en.. 2 hereby
order that ......................eo coe e v ennwa. 2 be (delivered) (paid) to

(Commanding Officer)
(Appropriate Superior Authority)
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2. By the Court

Inaccordancewith subsection ...................c..... of section 104 of the
Armed ForcesAct, thecourt hereby orderthat .............cooee i, She
(delivered) (Paid) t0 .. ..oee it e

NoTES

(a) Thisform of words should be inserted in the record of the proceedings.

(b) Where the conditions set out in section 104 (10) of the Act are satisfied, “the
commanding officer or the court may add at the end of the order: “and direct
that this order shall be carried out forthwith”.

2 Insert name and rank of commanding officer, or appropriate superior authority.

3 Insert the description of the article or the amount of money as the case may
be.

4 Insert name of person to whom restitution is to be made.

5 Delete asrequired.

SIXTH SCHEDULE
OATHS AND AFFIRMATIONS

PART I. Oaths at Investigations by Commanding officers and Appropriate
Superior Authorities.

PART Il. Oathsat Courts Martial.
PART I1l. Manner of Administering the Oath.

PART IV. Solemn Affirmations.

PART I—OATHSAT INVESTIGATIONS BY COMMANDING
OFFICERS AND APPROPRIATE SUPERIORAUTHORITIES

(r.33(1))
Interpreter
| swear by Almighty God that | will to the best of my ability truly
interpret and trandate, as | shall be required to do, touching the matter being
investigated.
Witness
| swear by Almighty God that the evidence which | shall give at this
investigation shall be the truth, the whole truth and nothing but the truth.

PART Il—OATHSAT COURTS MARTIAL (r. 33 (D)
Presiding Officer and Members

| swear by Almighty God that | will well and truly try the (accused)

(accused persons) before the court according to the evidence, and that | will

duly administer justice according to the Armed Forces Act, without partiality,
favour or affection, and | do further swear that | will not on any account at
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any time whatsoever disclose or discover the vote or opinion of the presiding
officer or any member of this court martial, unless thereunto required in due
course of law.

Judge Advocate

| swear by Almighty God that | will to the best of my ability carry out
the duties of judge Advocate in accordance with the Armed Forces Act, and
the rules made there under and without partiality, favour or affection, and | do
further swear that | will not on any account at any time whatsoever disclose or
discover the vote or opinion on any matter of the presiding officer or any member
of this court martial, unless thereunto required in due course of law.

Officer under Instruction

| swear by Almighty God that | will not on any account, at any time
whatsoever disclose or discover the vote or opinion of the presiding officer or any
member of this court martial, unless thereunto required in due course of law.

Shorthand Writer

| swear by Almighty God that | will truly take down to the best of my
power the evidence to be given to this court martial and such other matters as
may be required, and will, when required, deliver to the court atrue transcript
of the same.

Interpreter

| swear by Almighty God that | will to the best of my ability truly
interpret and translate, as | shall be required to do, touching the matter before
this court martial.

Witness

| swear by Almighty God that the evidencewhich | shall give beforethis
court martial shall be the truth, the whole truth, and nothing but the truth.

PART I1l—MANNER OF ADMINISTERING THE OATH

Personstaking the oath shall say to or repeat after the person administering
the oath the words of the oath with such variationsin the opening words of the
oath as the person taking the oath shall have declared to be effective to make
the oath binding on his conscience in accordance with his religious beliefs.

PART IV—SOLEMN AFFIRMATIONS

The person making a solemn affirmation shall say to or repeat after the
person administering the solemn affirmation the words of the appropriate form
of oath except that for thewords“| swear by Almighty God” he shall substitute
the words “I (name in full), do solemnly, sincerely and truly declare and affirm”
and for the word “swear” wherever it occurs, the words “solemnly, sincerely
and truly declare and affirm”.
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SEVENTH SCHEDULE
PETITIONS
PART I. Petitions.
PART Il. List of Persons to whom Petitions may be Presented under rule 99.
PART |—PETITIONS (r. 99 (1))

Petition to confirming officer (before confirmation) under section 106
of the Act and rule 99 (1).

To Tae CoNFIRMING OFFICER

| 1 having been convicted by court
martial on ... 2 A 8 and having
beensentencedto..........ccoiiiii i hereby petition against
the finding(s) on the .............ccoviiiiinnnne. charge(s) 4 (and the sentence)

on the following grounds-

Petitiontothereviewing authority ° (after confirmation and promulgation),
under section 106 of the Act and rule 99 (2).

(r. 99 (2))

TO oo 6
I iiiiiiiiiiiiee e e having been convicted by
court martial ONn .......cooeviiii Zat 8

and having had the finding(s) and sentence promulgated to me on
........” hereby petition against the finding(s) on the
................................................... charge(s)* (and the sentence) on

Petition to the commander (after confirmation and promulgation), under
section 112 of the Act and rule 99(3).
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To THE COMMANDER
T 1 having been convicted by court

martia ON .......coeeiviiiei e 2at . 3and having been
sentenced tO .....o.veiiiiiiiiiiiiie and having had the finding(s) and
sentence promulgated tOMEON .......oeviv i e, hereby

petition for reconsideration of the sentence on the following grounds-

NoOTES
! Insert the accused’s number, rank, name and unit.
2 Insert the date when accused was convicted.
3Insert the place where the trial was held.

“The words “the finding(s) on the .............ccccoeeeenne. charge(s) should be
omitted if the accused is only petitioning against sentence.

5The reviewing authority will be either the Defense Council or any officer superior
in command to the confirming officer; see section 111 (2) of the Act.

5 Here state the reviewing authority whom it is desired to petition.
7 Insert the date when the findings and sentence were promulgated.

8 Petitions should be signed by the accused personally but may if necessary, be
signed on his behalf by his representative.

9 Insert KenyaAir force, KenyaArmy or Kenya Navy as the case may be.

PART |I—LIST OF PERSON TO WHOM PETITIONS
MAY BE PRESENTED (r. 99 (4))

Circumstances Person to whom a petition
may be presented

1. Petitioner serving in or in | Captain of the ship.
custody on board a ship of
the Kenya Navy.

2. Petitioner in custody on | Officer commanding forces on
board a ship other than a| board.
ship of the Kenya Navy.

3. Petitioner serving with a | Officer commanding the unit.
unit of the Armed forces.

4. Petitioner confined in a | Officer in charge of the prison.

civil prison.
5. Petitioner whoisacivilian | Officer commanding at the nearest
and is outside Kenya. Armed Forces headquarters.

www.kenyalaw.org



Rev. 2009] Armed Forces CAP. 199 265
[Subsidiary]
THE ARMED FORCES (COURT MARTIAL APPEALYS) L.N. 255/1969.
RULES
1. These Rulesmay be cited asthe Armed Forces (Court Martial Appeals)  Citation.
Rules.
2. In these Rules, except where the context otherwise requires— Interpretation.

“court” means the High Court;

“exhibits’ means all documents and things which have been produced
and used in evidence at atrial by court martial, whether they are attached to
the proceedings of the court martial or not;

“Registrar” meansthe Registrar of the High Court, and includes asenior
deputy registrar, adeputy registrar, and adistrict registrar of the High Court.

3. An application by a person convicted for leave to appeal to the court
under section 116 of theAct shall bein Form 1inthe Schedule, and shall contain
answers to the questions and comply with the requirements set forth therein.

4. A notice of application to the High Court for an extension of time
within which to make application for leave to appeal shall bein Form 2 in the
Schedule, and shall be sent to the Registrar.

5. An appeal by the Attorney—General under section 115 (2) of the Act
shall bein Form 3 in the Schedule.

6. (1) A person convicted, at any time after he has made application for
leave to appeal, or the Attorney-General, may abandon his appeal by giving to
the Registrar notice of abandonment thereof in Form 4 in the Schedule.

(2) Whereit is contended that the person convicted is insane a notice of
abandonment may be given and signed by hislegal representative.

(3) Subject to paragraph (2), anotice of abandonment shall be signed by
the person convicted himself.

7. (1) An application for leave to appea and any notice required or
authorized to be given to the court under these Rules, other than a notice
of abandonment, shall be signed by the person convicted or by his legal
representative, or by the Attorney-General, as the case may be.

(2) An application for leave to appeal and any notice required or
authorized to be given to the court under these Rules shall be addressed to the
Registrar.

(3) Where aperson convicted, or any other person required or authorized

to make an application or give any notice for the purpose of these Rules, is
unable to write, he may affix his mark thereto in the presence of witness, who
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shall attest the mark, and thereupon such application or notice shall be deemed
to be signed by that person.

8. (1) The Registrar, on receipt of an application for leave to appeal,
shall request the Commander to forward to him the proceedings of the court
martial and any petition presented by the person convicted praying that his
conviction be quashed.

(2)After an application is finally refused or is withdrawn, or the appeal
is determined or abandoned, the proceedings of the court martial and any
petition shall, subject to any order which the court may make, be returned by
the Registrar to the Commander.

(3) A copy of any document which is required for the use of the court
shall be made by such person and in such manner as the Registrar may direct.

9. (1) At any time after the Registrar hasreceived an application for leave
to appeal, the person convicted or the Attorney-General may, subject to these
Rules, obtain from the Registrar copies of any document in the possession of
the Registrar for the purpose of the appeal.

(2) Copies of any document shall be supplied by the Registrar at the
charges following-

(a) for making and certifying a copy of any document or certifying a
copy not prepared by court or court martial—

Sh. cts.
(i) for first folio or part thereof .. .. 5 00
(ii) for each subsequent folio or part
thereof .. .. .. .. . 2 50
(b) for making uncertified copy of any document—
Sh. cts
(i) for first four folios or part thereof .. .. .. 3 00
(ii) for each subsequent folio or part
thereof .. .. .. ... . . .. 75

Provided that, if such uncertified copy later requires to be certified,
the certifying fees shall be the difference between fees and the fees under
subparagraph (a);

(c) for making copies by photostat process ..
Actua cost

10. (1) The Registrar may, on application made to him by the person
convicted or by theAttorney-General, or where he considersit necessary for the
proper determination of any appeal or application, and shall, where so directed
by the court, obtain and keep available for use by the court any document or
exhibit; and, subject to rule 11, pending the determination of the appeal or
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application such document and exhibit and the proceedings of the court martial
shall be open, as and when the Registrar may arrange, for inspection by the
person convicted or by the Attorney-General.

(2) Subject to rule 11, the court may, at any stage of an appeal, whenever
it thinks it necessary or expedient in the interests of justice so to do, order
any document, exhibit or other thing connected with the proceedings to be
produced to the Registrar or before the court by any person having the custody
or control thereof.

(3) After an application is finally refused or is withdrawn, or the appeal
isdetermined or abandoned, documents and exhibits shall, subject to any order
which the court may make, be returned by the Registrar to the person who
produced or forwarded them.

(4) Service of any order made under this rule shall be personal service
unless the court otherwise orders.

11. If the Minister certifies that, for reasons of security, the whole or part
of the proceedings, or any document, exhibit or other thing, ought not to be
disclosed otherwise than to the court, or ought only to be disclosed subject to
certain conditions specified by the person who so certifies, the Registrar shall,
notwithstanding these Rules, not permit inspection nor supply a copy thereof
without an order of the court, which may direct upon what conditions, if any,
inspection shall be permitted or a copy supplied.

12. Nothing in these Rules shall affect any rule of law which authorizes
or requires the withholding of any document or the refusa to answer any
question on the ground that the disclosure of the document or the answering of
the question would be injurious to the public interest.

13. (1) An order of the court that awitness shall attend and be examined
shall bein Form 5in the Schedul e, and shall specify thetime and place at which
such witness shall attend.

(2) Such an order may be made on the application at any time of the
person convicted or of the Attorney-General, but if the person convicted isin
custody and is not legally represented the application shall be made by himin
Form 6 in the Schedule.

(3) Service of any order required by thisrule to be given to any witness
shall be personal service, unless the court otherwise orders.

14. (1) The Registrar shall keep a register of all cases in which he
receives an application for leave to appeal under theAct and such register shall
be open for public inspection in such place and at such hours as the Registrar
determines.

(2) The Registrar shall aso publish alist of appeals and applications
which the court may consider on the days on which the court, as constituted
for the hearing and determination of appeals under the Act, shall sit; and shall
cause such list to be published at such times and in such places and in such a
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manner as he, subject to the approval of the court, thinks convenient for giving
due notice to any parties interested therein of the hearing of the casesin such
list by the court.

15 (1) Wherethe person convicted isin custody and has obtained theleave
of the court to be present at the hearing and determination of his application or
appedl, or at any stage thereof, the Registrar shall notify the person convicted, the
person in charge of the place where he is confined, and the Commander or the
Commissioner of Prisons, as the case may be, of the probable date thereof.

(2) The court may direct that the person convicted be brought before the
court in any case wherein the opinion of the court his presenceis advisable for
the proper determination of the appeal.

16. (1) On the final determination of any appeal or of any application,
the Registrar shall, unless it appears to him unnecessary to do so, give to the
person convicted, the Attorney-General and, where the person convinced isin
custody, the person in charge of the place where he is confined written notice
of the determination.

(2) Inthe case of an appeal against a conviction involving sentence of
death, the Registrar shall, on receiving an application for leave to appeal, send
a copy thereof to the President and, where leave to appeal is refused and on
the final determination of an appeal, shall forthwith give written notice to the
person convicted and to the President and to the person in charge of the place
the person convicted is confined.

17. (1) Where any property or money has been ordered to be restored or
handed over under section 104 of the Act, and the operation of the order has
been suspended under subsection (9) of that section, unless the property isin
the custody of the Registrar the authority which made the order shall cause it
to be kept in safe custody or the period during which the operation of the order
is suspended.

(2) Any personinwhosefavour or against whom an order has been made
under section 104 of thisAct, and with the leave of the court any other person,
shall, on the final hearing by the court of the appeal against the conviction on
which such order was made, be entitled to have any representations that he
may make considered by the court before any order is made under subsection
(9) (ii) of that section.

18. In any proceedings before the court, any of the following persons
may address the court-

(a) an advocate retained by or on behalf of the person convicted,;
(b) the person convicted, if he has the leave of the court; and
(c) the Attorney-General or his representative.

19. (1) Non-compliance with these Rules by a person convicted shall
not prevent the further prosecution of his appeal, unless the court otherwise
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directs.

(2) The Registrar shall forthwith notify the person convicted, or the
Attorney-General, asthe case may be, of directionsgiven by the court under this
rule, where he was not present at the time when such directions were given.

20. The performance of any duty imposed upon any person under Part
IX of the Act or these Rules may be enforced by order of the court.

SCHEDULE

Form 1 (r.3)
AppLICATION FOR LEAVE To APPEAL AGAINST CONVICTION
OR SENTENCE

To The Registrar of the High Court,
Nairobi,
Kenya

Name of Person CONVICE ..........ccovuiie i e
Number ...
Convicted by court martial held at ............c.cooieiiiii
Offence of which convicted ..o e,

Date when conviction pronounced or finding promulgated......................
Date when petition presented. ............oooii i
Date when notified that petition refused..................cocoiiii
Name of prison or place of detention (a) .........c.oooveiiiieiiiii e,

1, the above-named person, hereby apply for leave to appeal to the High
Court against my [conviction] [and] [sentence] on the following grounds (b) ...

www.kenyalaw.org
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Datedthe(d) ..........oovevevnnnnnn. dayof ..ooooiviiiiiiy 19
(d) If thisformis
lodged more than
forty days after the
person convicted
has become entitled
to apply for leave
to appeal he must
also fill in Form 2
and send it with this
form.
(e) The person Questions (€) Answers
convicted must 1. Isany advocate or other person
answer these Now acting for you?
questions.
If so, givehisnameand address. ...
2. Do you desire to be present
when the High Court considers
your appeal?
3. Do you desire to apply for leave to call any
witnessonyour appeal? e
If your answer to this questionis“Yes’, you
must fill in Form 6 and send it with this form .....................
Form 2 (r. 4)

(a) Insert name,
number, rank and
unit.

(b) State shortly the
offence or offences.
(c) Set out address
infull.

(d) Here set out
clearly and concisely
the reasons for the
delay ingiving
notice, and the

Nortic OF AppLICATION For EXTENSION OF THE WITHIN
‘WhHicH To AprpLy For LEAVE To APPEAL AGAINST
ConvicTioN AND/OR SENTENCE

To The Registrar of the High Court,
Nairobi,
Kenya.

L (A) e e having been convicted

aNd beING NOW @ (C)...vuvr e et e e e e e e
giveyounoticethat | hereby apply totheHigh Court for anextensionof thetimewithin
which| may givenoticeof applicationfor leaveto appeal, onthegroundsfollowing

() oot
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grounds on which
Dated the................ day of ..., 19, you submit the High

Court should extend

(Sgned)....cooveiiiiii (e) thetime.

(e) Thisnotice
[Form 1 must be filled up and sent with this notice to the Registrar.] must be signed

by the person

convicted or hislega

representative. If the

person convicted

cannot write he

must affix his mark

inthe presence of a

witness. The name
and address of such
atesting witness
must be given.
Form 3 (r.5)
APpPEAL BY THE ATTORNEY-GENERAL AGAINST A PERSON’S
AcQUuITTAL OR SENTENCE
To The Registrar of the High Court,
Nairobi,
Kenya.
Name of person acquitted or sentenced ...........covveiiiieiiiii e
Number ..........c.ccoeenn. Unit ..o, Rank .......ccccovvviinnns
Tried by court martial held at ...
Offencefor whichtried.............coooii i
Acquitted [0r] sentenced tO .........ouveiuiii i
Date when acquitted or sentenced or finding promulgated........................
.............................................................................................. (a) If person
Name of prison or place of detention (8) .............ccvvevueiereeeeeereeiiinns convinced not in

custody, insert his
TheAttorney-General hereby appeals against the acquittal [or] sentence ~ address.
specified above of the person named above, on the following grounds—

Datedthe..........cceunet.t. dayof ............. ,19 ...,

Attorney-General
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Form 4 (r. 6)
NorticE OF ABANDONMENT OF APPEAL
To The Registrar of the High Court,
Nairobi,
Kenya
Name of PErsonN CONVICIE .........oviuieiies e e e e e e
Number ...........c.c.eenee. Unit .o, Rank ......cocoovviniiiiiiine,
Convicted by court martial held at ............coooeiii i
Offence of which convicted ...........ccoiiiiii i
Name of prison or place of detention (a) ...........cc.oevvviieieiiiiee e,
(@) If person or present address of PErson CONVICE. ...............uveeeeeeeeee e
convicted not in
custody, inserthis e
address.
I, the above-named person, having been convicted and sentenced and
(b) Delete as having applied to the Registrar for leave to appeal (b)
appropriate.
PPN Attorney-Genera (b) HEREBY GIVE
NOTICE that | do not intend to proceed with the appeal in this matter, as from
the date hereof.
Datedthe ..........cooeviiinine dayof ..oy, 19....
(Sgned)....ccoovviiiiiii (©
(c) If thisnaticeis
presented by or on
behalf of aperson
convicted it must be This notice was signed by the person convicted on the day above stated
Sgnaj by h|m in the in my pre&ence'
presence of awitness.
Signature of WIthess  .......cccoiiiiiiiii e
Address of WIthesS ........oveieeiiiiiiiieiei e
Occupation of WIthesS..........oeviviie v,
Form5 (r. 13)

ORDER To WITNESS To ATTEND FOrR EXAMINATION
To The Registrar of the High Couirt,

Nairobi,
Kenya
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TO (@) cvnve et e et e e e e (@) Name and address

WHEREAS, on good cause shown to the High Court of Kenya, you
have been ordered to attend and be examined as a witness [before the court
upontheappeal of (b)............. ] (c) [before the court upon an appeal brought
by the Attorney-General following the proceedings at the court martial of

I NOW give you notice to attend beforethecourtat .......................
.o'clockinthe................... noonon the............oocveeeiinnn. day of
.................................. 19, @ (d) e

I ALSO REQUIRE Y OU to have with you at the said time and place the
following books, papers and other things relating to the appeal -

Datedthe.............ooeenn. dayof ..ooooooviiiiiny, 19.........

Registrar of the High Court

Form 6 (r. 13)
AppLICATION To CALL FURTHER EVIDENCE MADE By A PErRsoN CoNviC -
ED WHILST IN CusToDY

To The Registrar of the High Court,

Nairobi,

Kenya.
having applied for leave
to appeal to the High Court, hereby give notice that | desire the court to order

the following witness(es) to attend before the court and be examined on my
behalf.
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