- Lesa NomesNog20© Tt oo Tt

’—\\) .

o5 .. THE INCOME TAX ACT
' _ (Cap. 470)- v
THE DoUBLE TAxATION ReLEF. (FEDERAL REPUSLIC OF GERb

Noticg, 1980

Income Tax Act, the Vice-President and Minister for Fina
tkal the arrecgements specifed in the Schedule
ments made between the Governmest of the R
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‘the Government of the Federal Republic ¢f Germany in articles of

agreement signed on’the 17th May, 1977 25 ameaded by a protocol-
signed on. the 17th May 1977, with a view to affording relizf from
double taxation in relation.to income tax under the: Act and any tzXes
of a similar chiaracter imposed-by toe laws of thé Federal Republic of
rermany, shall, notwithstandiog anything to’ the coatrary io the
Act or in any other written law, have effect In relation.to jocome tax
under the Act.
_ SCHEDULE

The Government of the Republic.of Kenya and the Government
of the Federal Republic of Germany;. '

Desiring to conclude an agreement for the avdjdance of double
taxation with respect to taxes on income.and capital;

Hz'wc‘agreed as follows:
ArmicLE 1
Personal Scope

Tais Agﬁeemegt-_shall apply to.persons who are residents of one
or .both of the-Contracting States. :

ArTICLE 2
Taxes Covered

= (1) This Agrecment shall apply to taxes on income and on capital .

_impadsed on behalf of each Coatracting State or of its political

subdivisions or focal avthorities, irrespective of thé manner in which
they are.levied. . S i

(2) There shall be'regarded as taxes on income and on capital all
taxes imposed on total income, on total capital, or on elemeuts of
income or of capital, includiag taxes on gains from the alienation of 20y
property, whether immovable or other than immovable, as well as
taxes on capital appreciation. y

(3) The existing taxes fo which this Agreement shall apply, ere—

(@) in the Federal Republic of Germany—.

(i) the income tax (Einkommensieuer) including the sur-

;. charge (Brganzungsabzabe) thereon; .
(i) the -comperation. tax (Korperschafisteuer) including the
surcharge (Erganzungsabgabe) thereon;
< . .
(iif).the capital tax (V ermogensteuer); and |
(iv) the trade tax (Gewerbasteuer): _
(nereinafter referred to as “German Tax™).
(b).in Keaya—
the income tax (nereinafier referred to as “¥eayan fax").
(4) This Hereement shall also zpply o 2oy identical or substan-
tially siznilar taxes which are subseguently imposad {n addition o, or'l
in place of, those teferred to in parag zph (3). The competeat autho-
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ities of the Conlracting States shall notify to each other any changes
which have been made m their respective taxation laws.’

) /(5) The provisions- of this Agreement in respect of taxation of
"income "or-capital shall”likewise~apply to the German trade tax,
“computed on a basis-otber than incomé or capital.

ARTICLE 3 .
General. Deﬁnruons R I - B
(1) In this Agrecmeut unless the coutext otherwise requires:—

L (a) the terms “a Contracting State” and “the. other Contracting .
State” mean the Federal Republic of Germany or the Re-
_public of Kenya as the context requires, and, when: used in

a geographical sense, the territory in thch the tax law of the
State concerued is in force; T g

(b)the term “tax” means German tax oi Keuyan tax as the . '
context. Tequires, but shall not include any tax which is
payable in respect of any defailt or omission in relation to

the taxes to which this Agreement applies or which. represents
a penalty: imposed relating’ to those taxes;

() the ferm “person” means an individual and a company; ' : "

/-
Y : it
g (d)the term. “company" means any body corporate or any body
. of persons wiich is treated as an entity for tax. nurpos“S'

(€) the terms “cnterprise of a Coatracting: State”’ and ‘“enterprise
of the other Contracting State” mean re;pec'twely an enter-
prise carried on by a resident of a Contracting State and an

enterprise camcd on by a resident of- Lhe other Coutl'act.mg
State;

(f) the term “nationals” means:

(i) in respect. of the Federal Republic of Germany—
all Germans in the -meaning.of paragraph 1 of Article _ :
116 of the Basic Law for the Federal .Republic of o
Germany and’ all legal. persons, partoerships and dssocia-
tions deriving their status as such from the law in force’
- in the Federal Repuuhc of Germany;

(i) i respect of Kenya—. .

L

-all individuals possessing the nauona.hty of Kenya and
.all" legal persons, partnerships and “associations dériving
their status as such from the law in force in Kenya;

ﬁ..) {g) the term “competent authority” means—

(i) in- the case of.the Federal Repubuc of Gvrmzmy the
Federal Mlmster of Fm.mce

(ii)in the case of Kenrya thé Mlmster for F'uancv or. hJS
' authorized representative;

(h) the term “international traffic” me'éns‘ any voyage of a ship
or aircraft operated by am enterprise of a Cowactmg State
eA:ept where the voyage is conﬁned solely -to" Dlaces within - -
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the other Contrdcting State and it inciudes traffc betwee
places in one couatry in the coutse of a voyage which extends
over- niore thaa coe country: ’

2) In.thesapplication of this »Agr'_eam'e‘nt by-a Contrm:)ting State
A0y, et nazoderwise defined thall,-unlessvthe context otherwise
requires, have the meaning which it has-under thelaws n foice \\'n:\
Contracting State relating to:the taxes which are the subject of
this Agreemeant. : .o

ARTICLE 4
Eiscal Domicile

(1) For the purposss.of this Agreement, the term “resident of a
Contracting State” means, subject to the provisions of paragraphs (2)
and (3) amy person who, under the laws: of that Contragting. State,
is liable-to taxation therein by reason of his'domicile, residence, place
of management or any other criterioa of a similar nature.

- : .(2) Where by.reason of the provisions of péragrﬁp’h (1) "an igdivi-
- dual is a resident of both Contracting States, then his' case shall be
determined in accordancé with. the following rules—

~ : (a) He shall be deemed to-be a resi_déut of the Contracting State
: in which he has a permanent home: available to himi. If he
has-a permanent home available to. him in both Coatracting
States, he ghall be deemed to be a resident of the Contracting,
State avith -which his. personal ‘and economic relations are
closest (heréinafter referred to'as his centre of vital interests);

(b)if the Contracting State in which the has his centre of vital

) interests cannot be determined, or if heé has not a permanent
home available to him in either Cqntracting State, -he shall
be deemed to be a resideat of .the Contracting State in which
‘he has-an habitual abode; : :

(c) if be has an thabitual abode-ia both Contracting States or in
* . ‘geither of them, he-shall be-deemed to. be a.tesident of the
Contracting State of wiich he is a. national;

(d) if 'he is a national of both Contracting States or of neither
- of them, the competent authorities of the Contracting States
shall settle the question by mutual agreemeat.

Sl

— (3) Where by reason of the provisions of paragraph (1) 'a person
: other than'an individual is- a resident of both Contracting States, them .
it shall be deemed tc beé a resident of the Contracting State in which
its place of effective managément is situated. .
" ARTICLE-5 '\
Permanent Establishiment

(1) For the purpeses of this Agreesment, the term “perma‘nent .
establishment” means a fixed place of business fn which the business
-of the enterprise is wholly or partly carried on. -

(2) The term “permapent establishment” shall inc}udg especially—

- (a) a place of management;

s
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(¢) a workshop; »
(f) a mine, oil well, quarry ot other place of extraction of natural -
resources; ;

: (gya farm, plaatation or other place ‘where agricultural, forestry,
plantation or refated activities are carried on;

(h) a building site or construction of assembly. project: which exists
for more.than six manths.

(3) The term. “‘permanent establishment” shall not“be deemed:to
jnclude—

(a) the: use of facilities solely for the purpose of storage, displa';/
ar delivery of goods or merchandise-belonging to the enter-
prise; . : .

(b) the maintenance of & stock of goods or merchandise belonging
to the enterprise solely for the purpose of storage, display-:
or delivery; - ' S

'(c) the roaintenance of a stock.of-goods or merchandise belonging.
to the enterprise solely for the purpose of :p_rocessing.by
another enterprise; : :

(d)the ma‘intenance. of a fixed place’ of business solely for the
purpose of purchasing, goods or merchandise; Or for collect-
“ing information for the enterprise; S

() the maintenance of a fixed place of business solely for the
purpose of advertising for the supply of information, for
scientific research or for similar activities which have a pre-
paratory of auxiliary character, for the enterprise.

(4) A person acting in a Contracting ‘State on bebalf of an eater-
prise of the other Coutracting State—other than «n agent of an
independent status o whom paragraph. (6) applies—shall be deemed
to be a permanent establishment of that enterprise in. the first-
mentioned State if he has and habitually exercises in-that State an
authority—

(a) to' conclude contracts in the name of the enterprise; unless: his
. activities are limited to the.purchase of goods or merchandise
* for. that entergrise; or ' ) : '

f\) {b) to fulfil or.ders on-behalf of the enterprise from a stock of -

goods or merchandise which he habitually maintaias in that
State and which belongs to the enterprise.

(5) An iosurance enterprise -of. a Contracting Stafe shall, except
in regard to reiosuraace, be deemed to have a permanent establishment

in the other State if it collecls premiums - in. the territory of ‘that-

State "or insures risks situated therein through an employee or through
a representative who is not an agent of an independent stafus within
“the meaning of paragraph (6). ' :

;A;,‘?i
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- establishment, =

(5) An enterprise of a Contracting State shdll not be deemed to
have = permanent establishment in the other Conlracting State marely
because it. carries on business in that. ctner Staie through a broker,
seperal commission agent or any other agent of an independent status,
where such petsons are acting in the ordinary course:.of their business.

(7) The-fact that a compapy which is a resident of a Contracting
State controls og is. controlledssby a- company which: is a resident of
the other Contracting State, or which carries on business in that other
State (whether theough a permanent establishmeat ot otbarwise), shail
not of itself constitute for either company a permanent establishment

. of the other,

. ARTICLE 6 .
Income. from Immovable P'r'o!p'ez'ty'

(1) Income from. immovable property may-be taxed in. the
Contracting State in which such property is situated. - »

2) The term “immovable property” shall be defined in accordance
with the law of the Contracting State in which the property in question
{s situated. The term shall' in 2ay case include property accessory to
immovable property, livestock and equipmeat used in agriculture and
forestry, rights to which the provisions of gemeral law respecting
landed property apply, usufruct of immovable roperty and rights
to variable or fixed payments as consideration for the working of
or the. right to work mineral deposits, sources and other natural
resources. Ships, boats and ‘aircraft shall not be regarded as immovable
property. . o o Two

" (3) The previsions of paragraph (1) shall apply to income derived
from the direct use, letting ot use in any other form of immovable
property. . ‘ . -

"' (4 The provisions of paragraphs (1) and (3) shall also apply to
the income from immovable property used for the performance of
professional services. o

ARTICLE 7.
Dusiness Profits

(1) The profits of an enterprise of a Contracting State shalk be.
taxable only imn that State unless. the eaterprise carries on business
in' the other Contracting State through a permanent establishment
situated therein. If the enterprize carries on business as aforesaid,
the profits of the eaterpriss may be taxed in the otiier State but
only so much’of them'as is attributable to that permanent establish-
ment. . o ’

- (2): Where ad enterprise of a Contracting State carriss on business
in the other Coniracting State through “a permansnot establishment
situated thereinm, there shall in each Contracting State be attributed
to.that psrmanent establishment the profits which it might be expected
to make if it were a distinct.and separate enterprise engaged in the.
same or similar activities' under the same- or similar conditioss and
dealing at arm's length with the entérprise of which it is a parmaaent
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. (3) In the determination of the profits of a permanent establish-
ent, there shali be allowed as deductions expenses which are incurred
for the purpose of the permaneat establishment including executive

in' which the permanent establishment is situated or elsewhere.

(4) Insofar as it has been customary im a Contracting State
" according to the law, to determine the profits to be attributed to.a
permapent establishment on the basis of an apportionment of the
total pmﬁts of the enterpriss to its various parts, nothiag in paragrapa
(2) shail preclude that State from determining the profits t6 be taxed
y " by such an appc:tionment as may be .customary; the method of
: apportionment adodpted shall, however, be suchthat the result be:
in accordance with the principles of tth Article,

(5) No peortion of any profits arls.uv to- an enterpnse of a
Contracting State shall be attributed to a permanent establishment
situates in the other Contracting State by reason of the meré purchase
of gooas or merchandise within that other State by the cnterpnse

(6) For the purpose of the preceding paragraphs, the profits to
be attributed to the permanent establishment shall be determined by

the samé method yéar by year usless there is good and suﬁr'ent
reason to the contrary.

-(7) Where profits include items .of incoms which are.dealt with
separately ig other Articles of  this Agreement then the- provisions
of those Articles shall not be affected by the provmons of this ArthIe

_ ARTICLE 8 , o
Shipping and Air Transport - #

(1) Profits from the operation of. ships-or aircraft in international

trafiic carried on by an enterprise of a’ Contracting. Stat° shall- be
; taxable only in that State.

(2) The provmon: oE paragraph (1) shall hl\evnsc apply in respect
of participations in pooled services, in a joint business or in an
mternatxonal operations- agency of any kind by enterprises engaged
in the operation of ships or aircraft in international traffic.

© ARTICLE 9
. Associated Enterprises
. - Where—
) " (@) an enterprise of 2 Contracting State participates directly o
’-‘) indirectly in the management or control of capital of an entur—‘

prise of thé other Contracting State; or

(b) the same persons participate directly. or indirectly in the
management ‘or control of capita] of an enterpmsa of a Coa-

tracting State and an enterprse of the otber Co:\trhum
State, .

and in either case. conditions.2are made or imposed between the two
enterprises in their commercial or financial relations which. differ
from. thoss which would be made between independent enterprises,

and general administrative expenses so incurred, whether in the State

aug®
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then any profits which would, but for those corditions, have accrued
to one of the enterprises, but, by reason of those coaditions, have

not so accrued may be mcludm in the proﬁu of that enterprise and
axed accordmgl, '

ArTicLeE 10
Dividends
(1) Divideands pnd by a.company-which i is a resident of a Contract-

mg State to a resident of the other Contractimg State may. be taxed
in that:other State, unless the dividends are excluded from the basis

upon which' German. tax ' is 1mposed accordingto paragraph (2) (a).

of Article. 73

(2) However, such dividends’ may- be-taxed in thc Contractmg
State of which ‘the. company paying the dividends is a resident, and
according to thé laws. of that State, but the tax so charged shall not
exceed 15 per ceat of.the gross-amount of the dividends.

(3) Notwithstanding the provisions of paragraph (2) German
tax on dividedds. paid to a company being.a residexzt of Kenya by a

company being: a resident of the Federal Repubhc of Germany, at

least 25 per ceat of the voting shares of which is' owned directly or
indirectly by the former company itself, or by it together with other

persons controlling . it or being uader common control with it, shail -

not exceed 25 per cent of the gross armount of such dividends as loog
as the rate of German corporation tax ot dlsmbuted profits is lower

than that on undistributed profits ‘and the difference between those
two rates is 15 pnrcentage poxnts or more.

(4) The term “dmdends” as used in this Article means incoms

from shares' or other rights, not being debt-claims, participating in -

profits, as well .as income from other corporate rights assimilated
to income from shares or any other item ‘which is. deemed to be a
dividend or distribution of a company by the taxation. law ofthe
Contracting State of which the company making the distribution: is 2
resident, distributions on certificates of an investmeat trust and also,

in the Federal Republic of Germaay,. income d.erxved by a sleeping
partner from his participation as such.

(5) The provisions of paragraphs (1), (2) and (J) shall not apply
if the rhcxplent of the dividends, being a resident of a Contractiny
State, has in the otker (_“,m'xt.at:tu‘ntr State, of which the company
paying the- dividends- is a resident, a permanent estabiishment with
which the holding by virtue of which the dividends are. paid is effec-

tively .connected. In such a case, the provmons of Article 7 shaH
apply. .

(6): th’ra a companv which is a resxdent of a Contracting, State
derives profits or income from the other ‘Contracting. State, that other
State may mot imipose any tax on'the dividends paid.by the compaay
to persons who are not residents of that cther-State, or subject the
company's undistributed profits to a tax on undistributed profits, even
if the dividends paid or the undistributed prefits coasist wholly or
parfly of profits or income arising in the othar State,

Lo g
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ARTICLE 11

Interest

(1) Interest arising. in a- Contracting State and paid to a resident
of the other Contracting State may be taxed in that other State:

(2) However, such interest may be taxed in the Contracting State
in ‘which it arises, and according to the laws of that State, but the
tax so charged shall not-excsed 15 per cent of the gross amount ‘of
the interest. .

3G

A2

{3) Notwithstanding the provisions of paragraph (2)—4—

paEE

(a) interest arising in the Federal Republic of Germany .2nd paid: f{%
to the Kenya Government or the Central Bank of Kenya 2
shall’ be exempt from German tax; o 3

VHATES
4

(b) interest arising in Kenya aad paid to the German GGvernment
or the Deutsche Bundesbank shall be cxempt from Kenya
{ax.

R L7

The corﬁpeltent authorities of the Contracting States may determine
by muthal agreement any other governmental institution.to which -
this paragraph shall apply.

™ . (4) The term “interest” as used in. this' Article means income

"—Tom .Govérnment securities, bonds or debentures, whether or not:
;.. secured by mortgage and whether or not carrying a right to participate
a in. profits and other debt- claims of every kind as well'as other income
- assimilated to income from money lent by the taxation law of the
“‘Contracting State in which' the: income arises.

i7" (5) The provisions of paragraphs (1) and (2) of this Article shall "
ot apply i the recipient- of the interest, being a resident. of a Con-
tracting State, has in the other Contracting State in which'the interest
arises’ a’. permagent establishment with which the debt-claim from. -
:which ‘the interest arises. is effectively connected. In such a case the
‘provisions of Article 7 shall apply.. :

- (6).Interest shall be' deemed to-arise in a: Contracting State when
‘the payer is that Contracting, State- itself, a political. subdivision, .a
+local authority or a resident of that State. Where, however, the person.

. paying the interest, whethér e is a resident of a Contracling. State
or .not, -Bas in.a Contracting State a permanent establishment in
connexion with which' the indsbtedness oo which the interest is:paid’
was lncurred, and such fterest is borne by that |permanent establish- ~
ment, then such interest shall' be deemed to arisé in the Contracting
State jo which the permanent establishment is sitwated. - '

~_)"_.‘-(7) Where, owing to a special relationship between the payer
- "2nd the recipient or between both of them and some. othet person,
. the armount of the interest paid, having regard to the debt-claim for
. which it is paid, exceeds the amount which would have been agreed
- upon by the payer and the recipient in the absence of such relationship,
the provisions of this Article shall apply only to the last mentioned
amount, and in that case, the excess part of the payments shall remain
taxable according to the law of each Contracting State, due regard
 being had to the other provisiocns of this Agreement.
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and pzid to a resident of the other Contracting State may. be taxed
‘n that other State.. . :

State in which they arise, and according to the laws of that State,
but the tax so charged shall mot exceed 135 per cent of the gross
amount of the payments. ' ¢ e

ofany:kind received as a consideration for-the use: of, or the’ right

Kenya. Subsidiary - Legislation, 1980

ARTICLE 12
Royalties and Management Fees

(1) Royalties and 'mrﬁﬂ/gement.,-:fees atising in a Contracting Stats

* (2) However, such payments may be taxed.in the Cont.ract_ibg,

(3).The term “royalties” as used in this.Article'meapé, pa_ymentsf

to use; any copyright of literary, artistic- or scientific work (including '
cinematograph films, and films cr tapes for radio or television broad-

casting), any patent, trade mark, design or model, plan,.secret formula
or.process, or for the use of, or the risht to use, industrial, commercial

or scientific’ equipment or for imformation concerning industrial,

commercial or scientifiz experience. :

(4) The term “management fees” as used in this Article shall
be deemed to include payments of. any kind to any: persons other than
to an emplovee of the person making the payments. in consideration.
of .any services of a managerial, technical or consultagcy nature as
well as payments made in consideration of the- independent activilies
of physicians, lawyers, engineers, architects, dentists and accountanis.:

- (5) The provisions of paragraphs (1) and (2) shall not apply if
the téciplent of the royalties or management fees, being a resident
of a Contracting State, has in the other Coatracting State in which
the royalties or mapagement fees arise a permanent establishmrent
with- which the right or property giving rise to the royalties is efiec-
tively connected or to avhich the management fees are attributable. In
such a case. the. provisions ‘of Article 7 shall apply.

“ (6) Royalties and management fees shall be deemed to arise in
a Contracting State when the payer is that Contracting.State itself, a. '
political subdivision, a local authority or a resident of that State.
Where, hawever, the person paying the royaities or management fees,
whether he is a resident of a . Contracting State or not, has in. 2
Contracting State a permanent establishment in cornexion with, which’
the liabilify to pay the royalties or management fess was incurred,” .
and such royalties or management fees are borne by such permapeat
establishment, such royalties. or management fees shall be deemed to -
arise in the Contracting State in which the permanent establishmeat is
situated: . . " #
(7 Where, owing to a special refationship between .the payer .
and-the recipiént or between both of them aad some ‘other person,’
the amount of royalties or management. fees paid exceeds the amount
which would have been agreed upoa by the payer and the recipient
in the zbience of such refationship, the provisiogs of this Article shall
‘apply only to the last mentioned amount, and iu that case, the excess
part of the payments shall remain taxable accordiag to the law of eacn
Contracting State, due regard being had to the other provisiens of
this Agreement. : “
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e * . ARTICLE 13

Capital Gainy

(1) Galas from the alienation of immovable property, as defined-
in paragraph (2) of Article 6 may be taxed in-the Contracting State -
in which such property is situated, ;

(2) Gains from the alienation of any- property other than
imraovable property forming part of the busigess property of a
permanent establishment which an enterprise of a Coutracting State
.bas-ir the other Contracting State or of any property other than
immovable property pertaining to a fixed base available to a resident’
of a Contracting State in the other Contracting State for the purpose:
of performing professional services, including such gains from the
alienation of such a permaneat establishment (aloné or tagether with
the whole enterprise) or of such a fixed bass, may be taxed in that other
State, F } ) :

) .- (3) Notwithstanding the provisions of paragraph (2), gains derived

. 3 by an enterprise of a Contracting State from the alienation of ships

i and &ircraft which it operates in intercational traffic and any property
other than irmmovable property pertaining to the operation of such
ships-and aircraft’ shall. be taxable, only io that State.

~ (4)'Gaigs. from the alicnation..of: shares of a. company which
~’ js a-resident of a Contracting State may be taxed in that State.

e

(5)- Gains débi\'ed by a resideqt of a Contracting State from the

alienaticn of ‘any property. other than those mentioned in paragraphs

(1), (2), (3) and (4) shall be iaxable only in that State.

- ARTICLE 14
Independent Personal Services

Income derived by a .resident of a Contracting State in Tespect
of independent scientifie, literary, artistic, educational. or teaching
activities shall be taxable only in that.State unless—

(@) he has a fixed -base regulariy available to him ‘in the other
. Contracting State for the purpose of performing his activities,
in vrhich .case so much of the income may be taxed in that
other State as is attributable to that fixed base; or
@

9.

i

performing his activities: for @ period or periods excesding
in the aggregatz 183 days.in the calendar year concerped,

in which case so .much 'of the income may be taxed ia that other
") Staie as is atiributable to: the activities performed in that other State.

”

. ARTICLE 15
(X& " Dependent Personal Services -
(1) Subject to the provisions of Articles 16, 17, 18, 19, aad 20,

salaries, wages and other similer remuseration derived by 1 resident

‘of a Contracting. State in respect of 2n employment shall be -taxable

oaly in thet State unless the employment is exercissd in the other )

v RS (b) be Is. present in the other Contracting State for the purpose of

S
o

[
IR

b

T

X

i
§

‘&3

fl

i



Kenya-Subsidiary. Legislation, 1980

Contracting State. If the employment is so exerciser], such remmugera-
tion as is derived therefrom may be taked id that other State.

(2) Notwithstandingsthe provisions. of paragraph (1), remuneratiod
derived by a resident of-a* Contracting State in respect of an employ-
ment exercised in the other Contracting State shall.be taxabie only
in the first-mentjioned State. if— ‘ .

(a) the recipient is present in the other State for a period or
periods not exceeding in the aggregate 183 days in the
calendar year concerned; and

" (b) the rcmimeratiqn is. paid by, or on, behzlf of, an employer
who is not a. resident..of.that other State; and o

() the remuneration is not borne by a psrmanent establishment
or a Gxed base. which.ths . employer has.in that other State.

(3) Notwithstanding the provisians of parageaphs (1) and (2),
remuneration in- respect- of an employment exercised aboard a ship
or aircraft operated in international traffic by an enterprise of 2
Coctracting State may be taxed in that State.

ARTICLE 16
. Directors" Fees:-

Directors’ fees. and similar. payments derived by a resident of a
Contracting State in his capacity as a-member of the board of directors
of- a: ‘company which is a resident of the.other Contracting State may
hé taxed in that other State. ‘ ’

ARTICLE 17 _
- Artistes and "Athletes

(1) Nothwithstanding the provisions.of Articles 14.and 137 income

derived by public eatertainers, such as theatre, motion picture, radia
‘or television artistes, and musicians, and by athletes, from their
personal ‘activities as such may be taxed in the Contracting State. ia
which these. activities are exercised. ’

(2) Notwithstanding anything coatained in this Agreement, where
the’ services of a public entertainer or an athlete mentioned in para-
-graph, (1) are provided in a Contracting State by 2n enterprise of the
other Contracting State the profits derived by that enterprise from
providing those services may be taxed in the first-mentioned’ State.

- (3) The provisions of f)aragrapm (1) and {2y shall not apply ta
services of public entertainers and athletes, if their visit to a Contract-
ing .St-a‘te,vis supported wholly or substantially from public funds of
the other. Contracting State. ’

ARTICLE 18

. Public Funds
(1) Remureration paid by, or out of funds created by 2 Coatract-
ing State, 2" political subdivision or a local anthority thereef, to agy
individual in respest of an employment shall be taxable only in that
State. If, however, the employment is exercised in the other Contracting
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State by an individual who is neither a pational of the first-mentioned

in respect of an employment in conuexion with any business carried
-on- by a Countracting, State, a political subdivision or a local authority
A © .-thereof for the purpose of profits, or to remuneration the: cost of
. . which is reimbursed to the Coutracting State first-mentioned in
{pa-r_agraphf(ll) out-of funds earned or provided in the other Contracting
State.

,( State nor .ftsi;ien-t in the other State solely for the purpose of rendering
{. those services,. the.remuneration shall be.taxable only in other State,
[f .. (2) "The provisions.of this Article shali not apply to remuneration

ARTICLE 19

Pensions and Annuities

0] vAhy= pension (other than a pension .of the kind referred to
in paragraph (3)) er any annuity paid to a resident of a Contracting
State may be taxed.in that State. C

(2) However, such pension or annuity, derived by an individual
who is a resident .of a Contracting Statz from sources. within the. .
othet. Contracting State may be taxed in that other State, but the .
_tax so charged shall -not exceed 5 per cent of the gross amount of
the; payment.. .

i "(3)_ ‘Any pension paid by, ot of funds created by, a. Contracting
State, a.political. subdivision: or a local authority thereof, to any
indjvidual shall be taxable only ia that State,

.. {4) The term “pension” means a periodic payment made in copsi- i
deration of services reddered in the past or by way of compensation

- .5 i . p p

for injuries -received.

(5) The term “annuity” means a stated. sum payable periodically.
" at stated times, during life, or during a specified or ascertainable period
of time, under an obligation to make the payments in retirh-for .
" adéquate- and full consideration in money .or money's worth. '

ArTICLE 20
Teachers and Students )

(1) A professor or teacher who is, or was immediately before
visiting a Coatrasting State, a resident of the other Contracting State’
and who is present in the first-mentioned State for a period not

- exceeding two years.for the purpose of carrying out advanced study

: -or research or for teaching ‘at a university, college, school or other
L v education institute, shall be exempt from tax in the. ﬁrst-mgntio_hed
N T State in respect of any. remuneration which he received for such wark,
e . .provided that such remuneration is dezived by him--from outside that

Sta te. :

. . (2) A student or business apprentice who- is, or was immediately
" before visiting. a Contracting State, a resident of the other Contracting
* .State’ and who is present in the first-meationed State solely for the
purpose. of. his education or training shall be exémps from tax in
-the first mentioned State on—
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() payments inade to hizn by persens residing outside the #rsi-
nieationed Statz for the purpeses of his rcaintenaace,
education or training, and )

(b) rernuneration nct exceeding 6,006 DM or the equivalent in
Kenya currency for a calendar year from personal services
undertaken in  that Arst-mantioned State- "to supplement
resources available to him. for nis maintenance ahd education.

The benefits of this paragraph. shall extend only for such period of
time as thay be reasonable or customarily- required to complete the
education or training undertaken, but in neo event shall any individual
have the beaefits of this paragraph for more than three coasecutive
. years. k : -
(3) An individual who is, or was immediately before. visiting 2
Conlracting State, a resident of the: other Contracting State 2nd who
is temporarily present in the first-mentioned- State solely- for the
purpose of study, research or training af recipieat of a grant, allgwance
"of award from a scientific, educational, religious ot charitable y
organization or under a technical assistance programme entered into
by the Government of a Coantracting State shall, from the date of
his frst arrival in the first-mentioned State in coicexion with “that
visit,.be exempt from tax in ‘that State— -
(d).on the amouat of sueh graat, allowance or award; and
f his main-

(b) on all remittances from abroad for the purpeses O
tefance, education or training.

~ (4) This ATticle shall not. apply to income from research )l’. S‘LECb

research.is undertaken not in the public interest but primarily for
the private benefit of a specific person Or Dersons

ArTICLE 21 .
Income. Not Expressly Mentioned

“Ttems of income of a resident of a.Contracting State which. are -
not expressly mentioned in the foregoing Asrticles of this Agreement .
shall be taxable only ia that State.

ARTICLE 22
Taxes on. Capital : ‘ o
(€] Capitall represented by _immovable property, 2s defined i Jo
paragraph (2) of Article 6, may be taxed in the Coptracting State
in, which such property Is situated. ' - a

- A{2) Capital represented by property other than immovabie property
. forming part of the business property of a permanenc‘estabffshmmf
of an enterprise, or by such property pertaining to a fixed base used
for the 'pen‘»orma.'ace- of professional services, may be faxed inl the
Contracting State in- which. the permanent establishmeat or iixed base
is situated. : . : ' -
3 Qh o 5 ’ b - . '. o .' . )
e‘ntergr)isi'hljgs ﬂgd aircraft C'?P‘erated Jin international traffic by an
prorrtyvpg“ :j_ _om(racL:lng- State and praperty other than immovable
erty peitaining to the opsration of such shi ircraft
be taxable only in that State. Shipu il sl shau



Ktn:ya S'ubsl'zliary Legisintion

. 1960

« AII other elements of capital of a resideat of-a Contr:ctmv
State shall be taxable onl), m that State,

ARTICTE 23 )
Elimination of Double Taxation

Federal Republic of Geérmany as foilows:

(a) Unless the provmom of sub-paragraph () apply, there shall
"> be excluded from the basis upon- which. Germdn tax is:
meo,cd any item of income derived from Kenya and any
. item of .capital situated within.  Kenya, .which, according-

“to-this Agreement, may be taxed in Renya ‘In the determina-

tion of 'its rate of tax applicable to any étem of income or

capital nhot so excluded, the Federal Republic of Germany:
will,- however, take- into "account the item of income and
capital so excluded.. The foregoing provisions shall likewise
Lo . apply to dividends paid to a company being a resident of the -
3{@ ; - Pederal Republic of Germany by z company" beigg a. resident

. ’ of Kenya if at least 25 per cent of the voting shares of the

K_enyau_s:mupany is-owned directly by the German company,
_There shall also be excluded from- the basis upon- which
" German:tax is imposed any shareholding, thes. dividends of
) .

whxch if paid, would be exciuded from tbe basis upon: which
‘tax.. imposed according to the immediately foreoomv
-‘_sentence .

5
.

b) Subject to the provisions of German tax law regarding credit -
for foreign tax, there shall be allowed: as. a credit against’

; German income and corporation tax, mcludmv the surcharge -
“thereon; payable in respect of the following items of income
derived from Kenya, the Kenyan tax paid' under' the laws
of Kenya and 1in accordance with this Agreement on—

DR

RS PSRRI

(i) dividends to which sub-paragraphi.(a) does not apply;
(i) interest to which paragraph (2) of Article 11 applies;

(ili) royalties and management fees to which paragraph (2)
" of Article 12 applies;

(iv)capital gaias to which paragraph (4) of Article 13 apnh&
- (v) remuneration to which Article 16 applies;

(vi) income to which Artlcle 17 apphes,

(vu) pensigns and annuities, to which paragraph (2) of Article
* 19 applies..

e : - The credit. shall_ not; however, exceed that part of the

German tax, as computed before the credit is given, which
is appropnavte to such. items ot income.

AT

2

(c) For the Dumoses of credit referred to in SLb paravranh by—

(i) where. Kenyan tax on dmdemds, interest or managzmeat
. fees is wholly relieved or reduced below the rates. of tzx
orovided for in Articles 10, 11 or 12 by spzciel incentive

s R FEADN
A T RO

s 4D LR

(1) Tax shall be determined in the case of a resident. of the ‘
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measures under Kenyan law desizned to promote eco-
nomic development in Kenya, there shall te allowed as
a credit against German income tax and corporatioq tax,,
including the strcharge thereon, on such . dividands,
interest’ or mapagement fees an amount corresponding
to the rate of tax provided for in the respective:Article;

(i) Kenyan tax ca royaltics shall be deemzd to be 20 per
cent aof.the gross amount of the rovyalties.

The credit allowed under the foregoing provisions shall,
however, not exceed the amount of Kenyan tax, which svould
have been payable under Kenyan.law but for special incentive
measures as- mentioned before.

(2). Tax shall be determired in the case of a ré.sident- of Kenva-
as follows— it :

(d) where income is derived- from. sources. within the Federal
Republic 6f Germany which, in accordance svith the provisions |
of this Agreemeat, is exempt from Kenyan tax but may tz
taxed in the Federal Republic of Germaay, thea Kenya may,-
in calcalating the tax on the remaining income of that person,
apply the rate of tax. which would have been applicable if
the income derived from sources within the Federal Republic
of Germany had not beea so. exempted;

(b)-where income is derived from' sources within the Federal
Republic of Germany which may be taxed in both Contract-
ing States, then Kenya shall allow as a deduction from the
tax oo the income of that persom an armouat equal to the
tax paid in the Federal Republic of Germany, Such deduction,
however, shall not exceed. that part of the Kenyan tax as
computed before the deduction is given, which is appropriate:
to the income derived from the Federal Republic of Germany.

ARTICLE 24
Non-Discriminaticn

(1) The natiomals of a Coatracting State shall oot be subjected in
the other Contracting State to any taxation or amy requirement con-
nected therewith which is other or more burdensome than thié taxation
and codnected requirements to. which nationals of that other State
in lhe same circumnstances are or may be subjected.

(2). The taxation of a permanent establishment which an enter-
prise of a Contracting. State has in the other Contracting State shall
not be-less favourzbly levied in that other State than the taxation
levied on enterprises of that other State carrying cn the same activities..
This provision shall not be construed as obliging a Contracting State
fo grant to residents of the other Contracting State any personal
allowances, reliefs and reductions for taxation purposes on accouni
of civil statns or family respouosibilities or any other petsonal ciccum-
stances-which it gramts to its own resideats. '

(3) Enterprises of a Contracting State. the capital of which is
“wholly or partly owned or controiled,. directly or indirectly, by. one

ot more Tesidents: of the otber State, shall not be subjected in the

“}j

-
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first-ruentioned Contracting State: to any taxation or any requirement
coanected therewith which is other or more burdensome lhan the
taxation and connected requirements to which other similar enterpnses-
of that drst-mentioned State are or may be subjacted.

(4) In this Article the termt "taxanon

means taxes of every

2
i

12251
kind and description. g‘g
(5) The application of the provisions of this Article shall not be =

limited by the: provisions of Article’1.

. b2
ARTICLE- 25.

Mutual Agreement Procedure f‘:

- =t

(1) Where..a- resident of a Countracting State considers that the .
actions ‘of one or both of the Contracting States result or will. result ke
for.- him. in taxation not in accordance with this Agreement, he .may %-;:;
noththitandmv the remedies prov:dcd by the pational laws of those ket

i

Contracting States, present his case to the competent authority cf the
State-of which he is a resident. The case- must be presented within

‘three years of.the date of such action or the latest of such actions
as the case may be.

" ﬁﬂ-; :’2 W ‘(ZI};"P"

(7) Thé competent authont" shall endeavour,’ if thc UDJCLUOH

.. ' appedrs to it to be justified and :f it is not itself able to arrive at an
) appropnale solution, to resolve the case by mutual agreement with
' the competent authority of the-other Coutractmg State,. with a view
to the avoidance of taxation not in accordance with this Agreement.

‘(3) The competent authorities of the Coaotracting States shall . ‘-

g endeavour. to resolve by mutual agreement any difficulties or doubts '-',
A arising-as to the interpretation or application of this Agreement, They ;,'_L
5 . may- also consult together for the elimination of double taxation ped
E% -in tases not provided for.in this Agreement. _.
E%ﬁ (4) ‘The . corupetent authorities of the Conlracting States may. ‘
(4 communicate with each. other directly. for the purposes of 'lpplylng B
the provisions of this Agreement. When it ssems advisable in order 2

to reacli agreement to have an oral exchaoge of. opxmons such - el

i

exchamge may. take place through a.Commission: consistiog of repre-
seatatives of the- Cumpct"nt authorities of the Contracting States.

)

FiEal
50

&y

ey e et s o ARTICLE 26 B

: Exchange.of Information ‘ . f"

(1)-The compétent'authoriti‘*s of the Contracting States shall

; exchange such information' as’ is necessary for the carrying out of 31
- this Agreement. Any information so- ‘exchanged shall be treated as ]
7 R secret and bhall not be: disclosed to any persons or authorities cther
2,’ 4 VJ than those concerned with the assessment or collection of the ‘taxes 5
By which are the subject of this Agreement or the determination of =
53 appeals or the prosecution of offences in relation thereto, =
% (2) In no case shall the provisions of uamvraph (1) be construed £
1 s0 as to impose on oue of the Contracting States' the obligation—
% (a)to carry out administrative measures at variance with the &

laws or the administrative practice of that or of ‘the other
Contracting State;

o

o
SR :
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. contrary declaration to the Government of the Republic of Kenya

(b) to supply particulacs svhichi are not obtzinable under the laws
or in the normal course of the adminisiration of that or of
the other Contracting State; . L

(c) to supply information which would disclose-any trade, business,
industrial; commercial or.professional secret or trade process,
of information, the disslosure.of which.would be contrary
to public policy.

(3) Ia order to prevent fraud- of fiscal evasion concerning: tue
taxes coversd by Article 2 the competent 2uthorities of the Centracting
States may by mutual agreement exchaoge any relevant information.
In such a case the provisions of paragraphs (1) and (2) shall likewise
apply. '

ARTICLE 27 .
Diplomatic and Consular Priyileges

Nothiog in this Agreemeat shall affect the fiscal privileges of
diplomatic or consular officials under the general rules of international
Jaw or uader the provisions of special agreements.

ARTICLE 28
Land” Berlin

" The Agreement shall also apply to i’.and Berlin, provided that *
the Government of the Federal Republi¢ of Germany. has not made 2

within- three months from the date of entry into force of this
Agresment.’ :

ARTICLE 29
= ) Entry into Force
(1) This Agrcement shall be ratified and the instruments of
retification shall be exchanged at Bona as soon as possible, '
" (2) This Agreement shall -eater into force on the day after the
date of exchange of the insuuments.cf ratification and have effect—
(@) in the Federal Republic of Germany, in respect of income
and capital taxable for the assessment period in which this
Agreement enters into force and subsequent assessment
periods; ) :
~ (b)in Kenya, in respect of income arising for the year of income
in which this Agreement enters into force and subsequent
years.

ArTiciE 30
. Termination .

This 'Agrcement shall continue in effect indefinitely but either
of ‘the Contracting States may, on or before the Thirtieth day of Juns
in agy calendar year beginaing after the expiration. of a period of
five years from the date of'its. entry into force, give to the other
Contracting Stzte, through diplomatic channels, written noticz of
terinination and, jn such event, this Agreement shail. cease to be
effective— : :

(a)in the Federal Rzpublic of Gerruany, in respect of income

“and capital taxable for the assessorent period dext following
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assessment’ periods;

given and subsequent-years.

‘ProTOCOL
1. With Reference to Article 5,

(a) an. enterprise shall be deemed to have a permanent establish-
ment in a ‘Contracting State if it carries on supervisory
activities 1a that State-for more than six moaths in connexion
with a building site or ceunstruction or asse’fﬁbly project, as

defined in oparagraph (2) (h), which is being undectaken in
that State;

(b) the termn “‘construction o1 assembly. .project” shall be deemed
for the purposes of paragraph (2).(h) to include an installation
of machinery or plant but shall not include the mere pro-

vision of auxiliary services in connexion with the sale of
such machigery. or plant..

2. With-Reference to Articles 6 to 21,

where any income, other than interest to which paragraph (3)
of Article 11 applies; derived from outside of a Contracting.State
by a resident of that State is not subject to tax in the State by
reason of its foreiga -origin, the provisions of these Articles shall
not apply in. the other Contracting State in respect of such
income.

3.-W‘i‘r_h Refererice to Articl’e T

(a) if an enterprise of'a Contracting State, which has a permanent
establishment in the other Cortracting State, sells goods or
rnerchandise of the same or similar kind as those sold by
the permanent establishment, or renders services of the same
or similar kind as those rendered by the permarnent establish-
ment, the profits of such activities: may be atfributed to the
permanent establishment unless the enterprise proves that
such sales or services are-not attributable to the activity of
the perinanent establishment; ‘

(b) paragraph (3) shall not be construed-as obliging a Contracting
State to allow the deduction of expenses which under its
domestic legislation would not be deduction by an indepén-
dent enterprise of that State. :

4. With Reference to Article 11, - D

the provisions of paragraph (3) shall also apply to iaterest arising
in Kenya and paid to the Kreditanstalt fur Wiederaufbau or to-
the Deutsche Gesellschaft "fur wirtshaftliiche Zusammenarbeit
(Eutwicklungsgesellschaft). 5 v

that in which the notice of termination is given and subsequent’

(b) io Kenya, in respect: of iocome-arising-for the year _of.incon:g‘ )
" gpext following that-in which the+notice of termination is:.
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5. With Reference to Article 13,

the provisions of the first seatence of paragraph.(1) shall’ likewise.
apply in . respsct of  remumeration: paid)’ under. a developroent
assistance programme of a.Contracting: State; or of a political
subdivisicn or local Authority thereof, out of funds exclusively
supplied by that State, or. by 'a political subdivisioa or. local
authority thereof, to.a specialist or volunteer seconded: to the
other Contracting, State with the consent of that other State.

6. With Reference to Article 23,

notwithstanding the provisions of paragraphi (2) (a), the provisions
of paragraph (2) (b) but not of paragraph:(2) (c) shall.apply like-
- wise to the profits of, and to the capital represented by property
forming part of ‘the business propesty of, a permapent establish-
. ment ta dividends paid by, and to the shareholding i, a company;
or to gains referred to in paragraph (2) of Acticle 13 of the
Agreement, provided that the resident of the Federal Republic
of Germany concerned does not. prove that the receipts of thz
permacent establishment or company are derived- exclusively .or
_almost exclusively— o '

(a) from -producing - oc selling goods. and merchandise, giving
technical -advice. or rendering ¢ngineering-services; -or doing
banking or insurance business;, within Kenya; or

-(b) from-dividends.paid by cae or more companies, being:resideats

© . of Kenya, more than 25 per cent of the voting shares of
which ‘is owned by tle first mentioned company, which
themselves derive their receipts exclusively or almost exclu-
sively from producinz or’ selling goods or merchandise,
giving' technical advice or rendering engineering services, of
doing banking or insurance busigess, avithin Kenya.

7. With Reference fo Article 24,

L (a):i'nltha applicationr of paragraph (1), nationals of a Contracting
State who are taxable in the other Contracting State shall,
if they are resideats of that other Contracting State, receive

. any personal allowances, reliefs .and reductions. for taxation
purposes on account of civil status which that other Contract-
{og State grants to its residents; :

" '(b) paragraph (2) shall not be copstrued as disallowing Kenya to
impose a tax not exceeding 9 per cent of the profits of a
 permanent establishroent which a. German company has in
-Kenya in addition to tax at the rate levied on profits of
similar enterprises of Kenya,. I

‘Made on-the 11th February, 1980, -

7 e, g
R S MWAL KIBAKT,

T{ice-Frcsiden_{\dnd Minister for Finance.
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